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FOREWORD 


IN THE FOREWORD TO THE FIRST ISSUE of the Law Forum Dean 
Harno stated the purpose of this magazine. “It is our aim to keep the discus- 
sions close to the urgent problems of the profession, and to shape the mate- 
rials of the periodical so that they will offer the highest attainable measure of 
help for the members of the bar in the solution of their problems and in the 
advancement of law improvement.” The first volume of the Law Forum is 
now complete. Issues on estate planning, administrative procedure, real estate 
transactions, and divorce have been published. The purpose stated above 
has been constantly kept in mind by the editor, the council, and the con- 
tributors. How well it has been achieved is for you—the subscribers—to 
judge. We will welcome any comments you may have as to how we can 
render greater service to the profession. 

The past year has seen a tremendous surge of interest in that aspect of 
law which is peculiarly the lawyer’s own—procedure. The long sleep that 
followed the passage of the Civil Practice Act is coming to an end. Lawyers 
are becoming increasingly aware that the change from common law to code 
procedure, while a great step forward, did not solve all of the problems of 
the adjective law. It is time to take stock of our present procedure and dis- 
cover whether it is the most effective tool available for handling the prob- 
lems of litigants. The current president of the Illinois State Bar Association 
began his term of office with a clear call for re-evaluation of Illinois pro- 
cedure;' the Committee on Civil Practice and Procedure of the Illinois 
State Bar Association has for its year’s project a re-examination of the Civil 
Practice Act and Rules of the Supreme Court; and a joint committee of the 
Illinois State Bar Association and the Chicago Bar Association is being ap- 
pointed to study the entire problem. 


The Law Forum would be clearly remiss if it were silent in the midst 
of so much activity. Accordingly, the first two issues of the 1950 volume 
are devoted to one vital aspect of the procedural law—discovery practice. 
In keeping with our policy the articles treat the law as it presently exists 
but the contributors have been free to make suggestions for reform in the 
course of their discussions and they have constantly highlighted the de- 
ficiencies as well as the merits in our present practice. 


Clearly, discovery as a tool of the profession was one of the real con- 
tributions of the Practice Act. Its use by the practitioner has helped to 
eliminate the “sporting theory” of justice and made the trial of a law suit a 
little less of a game of wits between opposing counsel. We commonly think 
of discovery as being limited to the use of depositions and the ascertaining 
of documents and papers prior to trial, those matters covered by Supreme 


*See the President’s Page, 38 Itz. B. J. 5 (1949). 
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Court Rules 17, 18, and 19. This is true only in a narrow sense and looking 
at discovery in a broader setting it becomes apparent that all procedural 
devices which narrow the issues and ascertain the facts prior to trial are 
an integral part of discovery practice. 


Viewed in this light pleading itself serves a distinct discovery purpose. 
It alone is not adequate to meet the end desired so ancillary devices have been 
developed to fill the gaps left by traditional pleading. In the current issue the 
symposium deals with the discovery aspects of the traditional pleading con- 
cepts. The summer issue will complete the symposium with articles on the 
deposition, discovery of documents and property, physical examination in 
personal injury suits, and the pre-trial conference. 


It is apparent that no attempt has been made to deal with pleading in 
the sense of covering all the technical aspects of the complaint, answer, 
reply, motion practice, etc. We are concerned here only with an examina- 
tion of the means available under Illinois law for extracting information in 
advance of trial and for narrowing the issues to be tried. If the symposium is 
read with this in mind it will explain what might otherwise appear to be 
significant omissions from the various articles. 


The complaint, the answer, and motion practice constitute the hard 
core of pleading. They also form the point of departure for discovery prac- 
tice. What they can do satisfactorily need not be duplicated by other de- 
vices. Therefore, the first three articles explore these basic tools in an effort 
to show how much they can accomplish and how much must be left to other 
means. 


The final article on summary judgments discusses one ancillary device 
which was needed to shore up defects in the traditional practice. It includes 
as well a discussion of requests for admissions, verification of pleadings, and 
penalties, not because these are a part of the summary judgment, but be- 
cause they are closely related in their purposes and this appeared to be the 
most logical place for their inclusion. 

The first issue of the Law Forum contained a long student note on the 
place of the seal in Illinois? This note elicited considerable comment in- 
cluding requests that a similar article be prepared on the homestead law of 
Illinois. The result of those requests is the note on “The Illinois Home- 
stead Exemption,”* appearing in the student section of this issue. It is a 
helpful discussion in an area where very little has been written. We would 
appreciate further suggestions from our subscribers as to possible subjects 
for student notes. 


Joun E. Crrpset 
Editor, Law Forum 


*Faletti, Necessity and Effect of the Private Seal in Illinois, [1949] Law Forum 131. 
* Infra, p. 99. 
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THE COMPLAINT 
BY EDWARD W. CLEARY* 


CONFRONTED WITH THE HARD NECESSITY of drafting a com- 

laint, counsel may reach for the form books like a drunkard reaching for 
the bottle. The results will be adequate, provided circumstances require no 
more than locating the proper ruts and then following them. The form 
books represent an accumulation of experience which should by no means 
be overlooked. In the stereotyped situation they afford a wonderful economy 
of time; as checks on your own thinking they possess definite utility. But 
they are not a substitute for thinking, as all lawyers will agree. In variety 
litigation approaches infinity, and no collection of precedents can assume 
such proportions. Even in the stereotyped situation a certain amount of 
thought may be worth while—it may prove to be less stereotyped than 
seemed to be the case. 

Basically the draftsman must determine what to say and how to say it. 
While the avowed purpose of this article is to explore the complaint as a 
source of information, some consideration of the purposes of the pleading 
process will serve to lend direction to the exploration. 


THE PURPOSES OF PLEADING 


Early in the English common law, the parties appeared before the judge 
and orally stated their respective positions regarding the matter in con- 
troversy.’ This process was conducted informally, with the judge assisting 
in isolating and stating the controversy. When the parties were on common 
ground and in agreement as to the nature and extent of their disagreement, 
the respective opposing claims were formally written into the record of the 
court. To the present day, pleadings continue to be written in the third per- 
son, as though a clerk were describing the statements of the litigants. The 
system of oral pleadings later gave way to an exchange of written pleadings 
between the parties under a highly formalized set of rules, with participation 
by the judges limited substantially to seeing that the rules were observed. 
As the technicality and complexity of the rules increased, there arose the 


*EDWARD W. CLEARY. A.B. 1929, Illinois College; J.D. 1932, University 
of Illinois; J.S.D. 1933, Yale University; private practice, 1932-1946; 
chairman, Committee on Civil Practice and Procedure, Illinois State 
Bar Association, since 1947; Professor of Law, University of Illinois. 


13 Hoxtpswortn, History or EnciisH Law 627 et seq. (3d ed. 1923). 
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suspicion that the result was to create a special property in the lawyers 
rather than to afford a utilitarian means for the settlement of controversies 
according to their merits. Common law pleading was already in substantial 
disrepute in England when it was adopted in Illinois. 

By adopting the common law system evolved by the English, as em- 
balmed in Chitty, Illinois was spared the necessity of making any basic in- 
quiry as to the desirability of formulating a blueprint of litigation in ad- 
vance of trial. The purchase of a hand-me-down eliminated concern over 
the details of tailoring, and the suit of clothes acquired by Illinois was 
complete even to buttons on the sleeves of the coat.2 They came with the 
suit and no one was particularly concerned as to whether they had a pur- 
pose. Ultimately it became apparent that the coat hiked up in the back and 
the trousers were too tight, with the result that some substanial remodelling 
was achieved under the Civil Practice Act of 1933.3 However, the material 
and the basic design remained substantially unchanged. 

To what extent is an advance blueprint of litigation useful? What are 
its purposes? How should it be drafted? Once drafted, how rigidly 
ought it to control the actual trial of the case? Should changes and 
modifications be permitted? Whether these and related questions have ever 
really been answered in Illinois, and whether they can be answered satisfac- 
torily, is at least doubtful. 

From time to time the courts of Illinois have taken occasion to com- 
ment upon the purposes of pleadings. “The ends of good pleading . . . are 
to apprise the opposite party of the nature of the claim, and prevent sur- 
prise. . .”* “It is a well known rule that allegations and proof must cor- 
respond, both for the purpose of specifically advising the opposite party of 
what he is called upon to answer, and also of preserving a record of the 
cause of action as a protection against another suit based upon the same 
cause. A pleading is intended to disclose a cause of action or defense, and a 
party has a right to know what he is charged with, to enable him to prop- 
erly make out his case, and to prevent his being taken by surprise by the 
evidence at the trial.”> “The primal object in pleading is to produce an issue 
affirmed on one side and denied on the other, and the trial is had to deter- 
mine the issue thus made.”* These quotations are typical of the many found 


* The fashion of placing buttons on the sleeves of coats is said to have been origi- 
nated by Frederick the Great in order to discourage among his soldier the practice of 
wiping the nose on the sleeve. The origin and basis of the rule that plaintiff who de- 
murred unsuccessfully to a plea in abatement could not plead over is lost in the mists 
of antiquity. Eddy v. Brady, 16 fll. 305 (1855). 

*Earlier procedural statutes had effected numerous departures from the original 
common law scheme but none of them was comprehensive in “—_ For the history 
of procedural legislation in Illinois, see SmrrH-Huro, Ittrnois ANN. Srart., c. 110 (1948), 
and McCaskiL1, JENNER, and Scuaerer, Ittinois Civiz Practice Act ANNotaTep (1933). 

‘City of Chicago v. O’Brennan, 65 Ill. 160, 164 (1872). 

* Wabash R. R. Co. v. Billings, 212 Ill. 37, 39, 72 N. E. 2, 3 (1904). 
* Geiselman v. Strubhar, 302 Ill. App. 23, 25, 23 N. E.2d 383, 384 (3rd Dist. 1939). 
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in the cases. They form no very definite pattern and add up to no common 
design. Particular functions have been emphasized and others overlooked, as 
circumstances might indicate. The system had been accepted; it produced 
results; and perhaps the courts were under no obligation to inquire into its 
foundations. 

Examination of the cases, in Illinois and elsewhere, with a view to ascer- 
taining what has actually been done in connection with pleadings rather 
than being concerned with stated objectives, does bring into view certain 
rather well-defined purposes, with one now being dominant and then an- 
other, but with precise boundaries never becoming apparent. The answer to 
what the draftsman is required to say and how he is required to say it, 
ought to be acertainable by reference to the purposes of pleading: (1) Dis- 
closure of the nature of the party’s case (notice); (2) Isolation of the area of 
actual controversy (formation of issues); (3) Screening out undeserving 
cases without the necessity of trial (requiring a complaint to state a cause 
of action).’ While these purposes are stated here primarily in terms of the 
complaint, similar considerations will apply to subsequent pleadings. These 
objectives may appear to be separate and distinct, yet such is frequently not 
the case—at times they may coincide and at other times they may be in con- 
flict. As the course of the litigation progresses, emphasis may shift from one 
objective to another. 

Also it should be borne in mind that courts sometimes, particularly in 
connection with pleadings, tend to conceal the real basis of decision under 
the guise of some rule of procedure. The result in a given case may be ac- 
ceptable but an undesirable by-product may be the formulation of a rule 
of procedure which works badly or not at all in the next case. 


FIRST OBJECTIVE: NOTICE 


Here the problem is essentially qualitative. What kind of language may, 
or must, a pleader use in describing his case? We are concerned primarily, 
not with what he must state, but rather with how he shall be required to 
state it. Of course, the quantity of facts required to be alleged also has 
notice aspects but may more conveniently be considered in connection with 
the requirement that a complaint state a cause of action. 


As generality of expression increases, the amount of notice given cor- 
respondingly decreases. Various reasons may induce in the pleader the 
desire to employ terminology of broad meaning: to preserve the advantage 


"Preserving a record of the proceedings had must be regarded as being rather in- 
cidental in character, as other means could very readily be adopted for that purpose. 
Harding Co. v. Harding, 352 Ill. 417, 186 N. E. 152 (1933), and numerous other cases in 
Illinois recognize the admissibility of parol evidence for the purpose of proving what 
was decided in former litigation. 
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of surprise as to the precise nature of his own case, to avoid furnishing 
the enemy information which may prove useful either in establishing his 
own ¢ase or in attacking the pleader’s case, to minimize the danger of being 
met with fabricated evidence, and finally, to avoid the trap of variance. 
Modern discovery methods have made substantial progress towards eliminat- 
ing the elements of surprise and concealment, but the problem of variance 
remains and will be examined briefly. 


What is the relationship between the pleadings and the actual trial of 
the case? The Illinois cases generally demonstrate a strict insistence upon a 
very high degree of correlation between pleadings and proof. Mention of 
three cases will serve to illustrate the point. In Wabash Western Railway 
Company v. Friedman,’ the plaintiff alleged that he became a passenger of 
defendant railroad at Kirksville for Glenwood Junction. The plaintiff's evi- 
dence was that he took the train at Moberly to go to Ottumwa. The injury 
occurred at a point between both sets of termini. In Wabash Railroad Co. v 
Billings,° the plaintiff alleged that the train struck his buggy and that he was 
then and there thrown out of the buggy upon the ground. The evidence 
showed that the train struck the buggy, the horse ran about 100 feet and 
the plaintiff was then thrown out. In Buckley v. Mandel Bros.,”° the plaintiff 
alleged that her intestate was riding a motorcycle and that the defendant’s 
truck was negligently driven into him. The evidence showed that the motor- 
cycle ran into the truck. In each case the variance was held to be fatal. These 
are highly technical decisions. The most surprising thing about them is that 
in each instance the court intimated that the objection might have been met 
by proper amendment of the pleadings. Now if an amendment during the 
trial is allowed, without granting a continuance, it must be on the theory 
that there is no surprise to the opponent. The purpose of notice is to prevent 
surprise. If there is no surprise, then the requirements of notice are satisfied 
without any amendment being made at all, and amendment under these cir- 
cumstances becomes the purest formalism, seemingly dictated by some 
innate sense of tidiness which for undetermined reasons insists on a nice 
matching-up of pleadings and proof. 

Illinois has recognized that the parties may voluntarily depart from the 
case made by the pleadings and try another case. In Illinois Steel Co. v. 
Novak," the plaintiff sued in trespass for assault and battery. The defendant 
pleaded the general issue of not guilty, which at common law did not admit 
proof of justification. Nevertheless, at the instance of the defendant the 
court instructed the jury that if the plaintiff was on the premises unlawfully 
then the defendant was entitled to use reasonable force to eject him, and at 
the instance of the plaintiff the court instructed the jury that if excessive 


* 146 Ill. 583, 30 N. E. 353 (1892). 
*212 Ill. 37, 72 N. E. 2 (1904). 

% 333 Ill. 368, 164 N. E. 657 (1929). 
» 184 Ill. 501, 56 N. E. 966 (1900). 
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force were used then the defendant would be guilty of trespass. These in- 
structions were in accord with the evidence but wholly outside the case 
made up by the pleadings. The Supreme Court held that the parties had 
voluntarily departed from the case made by the pleadings and that neither 
was entitled to complain. The result is obviously sensible and right. In basing 
the result on the submission of the instructions rather than upon the admis- 
sion of evidence without objection, however, the court detracts much from 
the effectiveness of the decision. Voluntary departure from the case made 
by the pleadings would seem to occur when evidence not relevant to the 
issues made by the pleadings is admitted without objection or without an 
appropriate motion to strike being directed against it. Provisions to that 
effect have become common, an example being found in the Federal Rules.’ 
No provision of this character is found in Illinois, although the liberal rules 
of amendment contained in the Practice Act permit the desired result by 
indirection.'* Nevertheless, the allowance of an amendment rests largely in 
the discretion of the trial judge, and no pleader can with safety plan to meet 
problems of variance by amending. Thus the dangers of variance continue 
to make generality of expression attractive to Illinois pleaders. 


To what extent, then, may rules of pleading be invoked for the purpose 
of compelling the pleader to specify the nature of his case? 


Pleadings have often -been compared to syllogisms, with the major 
premise consisting of a rule of substantive law (unwritten because everyone 


*Fep. R. Civ. P., 15(b): “AMENDMENTS TO CONFORM TO THE EVI- 
DENCE. When issues not raised by the pleadings are tried by express or implied con- 
sent of the parties, they shall be treated in all respects as if they had been raised in the 
pleadings. Such amendment of the pleadings as may be necessary to cause them to con- 
form to the evidence and to raise these issues may be made upon motion of any party 
at any time, even after judgment; but failure so to amend does not affect the result of 
the trial of these issues. If evidence is objected to at the trial on the ground that it is 
not within the issues made by the pleadings, the court may allow the pleadings to be 
amended and shall do so freely when the presentation of the merits of the action will 
be subserved thereby and the objecting party fails to satisfy the court that the admis- 
sion of such evidence would prejudice him in maintaining his action or defense upon 
the merits. The court may grant a continuance to enable the objecting party to meet 
such evidence.” 

Ti. Rev. Srat., c. 110, § 170 (1949): “(1) At any time before final judgment in 
a civil action amendments may be allowed on such terms as are just and reasonable, in- 
troducing any party who ought to have been joined as plaintiff or defendent, discon- 
tinuing as to any plaintiff or defendant, changing the cause of action or defense or 
adding new causes of action or defenses, and in any matter, either of form or substance, 
in any process, pleading or proceedings, which may enable the plaintiff to sustain the 
claim for which it was intended to be brought or the defendant to make a defense or 
assert a cross demand. 

“(3) A pleading may be amended at any time, before or after judgment, to con- 
form the pleadings to the proofs, upon such terms as to costs and continuance as may 
be just.” 

Chapter 7 should also be consulted in connection with amendments, although many 
of the provisions are so broadly drawn as to amount to little more than pious hopes and 
have so been regarded by the courts, if regarded at all. 
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knows the law), the minor premise consisting of facts falling within the 
scope of the substantive rule, and the conclusion consisting of the judgment 
or relief desired. Since pleadings must contain facts, an inquiry as to the 
nature of facts may be indicated." 

The answer is not contained in the Practice Act. Section 31(1) abolishes 
the ordinary forms of action at common law and does away with most 
distinctions between pleading at law and in equity but states that “this 
section shall not be deemed to affect in any way the substantial averments 
of fact necessary to state any cause of action either at law or in equity.” 
Section 33 requires a complaint to contain “a plain and concise statement of 
the pleader’s cause of action,” and to be divided into counts and paragraphs 

“each paragraph containing, as nearly as may be, a separate allegation.” 
Section 43(2) provides, “No pleading shall be deemed bad in substance 
which shall contain such information as shall reasonably inform the opposite 
party of the nature of the claim . . . which he is called upon to meet.” The 
word “fact” appears only once, i.e., in Section 31(1). It is clear that pleadings 
are to contain facts but nowhere is the pleader told the nature of facts. 

This was no unintended oversight. The draftsmen of the Practice Act 
had no intention of falling into the pit dug by the code requirement that the 
complaint state the facts constituting the plaintiff's cause of action, which 
resulted in much profitless litigation vainly attempting to isolate facts. Of 
course, refraining from aggravating a problem does not amount to solving 
it. In any event, the Practice Act seems content with earlier concepts of 
facts for pleading purposes as evolved by the common law and by equity. 
Hence an answer must be sought in the cases, where we find the rule 
against the pleading of conclusions in lieu of facts. 

The detection of any consistent pattern in the cases in difficult. An 
allegation that an officer was “duly appointed” is a conclusion,’* but one 
that a contract was “duly entered into” by a school board is not.** An al- 
legation that deceased left “him surviving as his heirs-at-law and next of 
kin his two sisters,” naming them, is not a conclusion,’" although an allega- 
tion that the plaintiffs are first cousins and sole heirs of the deceased is a 
conclusion."* A finding that the plaintiff is the owner of the premises’® is not 
a conclusion, nor is an allegation that the plaintiff in 1857 became, ever since 
has been, and is now a shareholder in the defendant corporation,”® but an 
allegation that the cross-complainant “went into possession of said property” 


“Cook, Statements of Fact in Pleading under the Codes, 21 Cor. L. Rev. 416 
(1921); Cook, “Facts” and “Statements of Fact,” 4 U. or Cu. L. Rev. 233 (1937). 
“Stott v. City of Chicago, 205 Ill. 281, 68 N. E. 736 (1903). 

Sloan v. School Directors, 373 Ill. 511, 26 N. E.2d 846 (1940). 

* Dibble v. Winter, 247 Ill. 243, 93 N. E. 145 (1910). 

*Blyman v. Shelby Loan and Trust Co., 382 Ill. 415, 47 N. E.2d 706 (1943). 

* Koch v. Arnold, 242 Ill. 208, 89 N. E. 1028 (1909). 

* Foss v. People’s Gas Light and Coke Co., 241 Ill. 238, 89 N. E. 351 (1909). 
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is a conclusion.”* An allegation that securities were class “D” under the blue- 
sky law is not a conclusion,” but an allegation that the petitioner presented 
a bond “in conformity withthe laws of said State (of Illinois)” is a con- 
clusion.?* That land sold for less than its full value is a conclusion,”* as is an 
allegation that the defendant was not served with summons,”* but an allega- 
tion that assessments spread are greatly in excess of benefits is factual,”° 
although an allegation that taxes are excessive is a conclusion.*” Examples 
might be multiplied almost indefinitely froth the Illinois cases alone. 

A sensible and useful approach is found in Foss v. People’s Gas Light 
and Coke Company ,* which deserves to be quoted at length: 


“The general rule that a pleading, in equity as well as at law, should 
state facts and not mere conclusions of law is plain enough, but it is not 
always an easy matter to determine whether a particular statement in a 
pleading is a statement of facts which ought to be pleaded or a con- 
clusion of law which should be avoided. So far as we know, no one 
has attempted to formulate a rule which will enable one in all cases to 
determine whether a statement belongs to one class or the other. The 
books abound with cases where it became necessary to determine 
whether a particular statement was a statement of ultimate fact or an 
inference of law. But these cases, while useful as mere precedents, are 
of little value as authorities, except where the same statement occurs 
under like circumstances. As we understand appellee’s contention, it is 
that appellant should state the manner in which he became a stock- 
holder and the owner of the shares claimed. The general statement in 
the bill that appellant in 1857 ‘became, ever since has been and now is 
stockholder’ of the appellee company ‘and the owner of 1500 shares, of 
the par value of $50 each, of the original capital stock of said defendant 
corporation,’ is a charge or statement of an ultimate fact. Story, in his 
work on Equity Pleadings, (10th ed. sec. 28,) says: ‘A general charge or 
a statement, however, of the matter of fact is sufficient, and it is not 
necessary to charge minutely all the circumstances which may conduce 
to prove the general charge, for these circumstances are properly mat- 
ters of evidence, which need not be charged in order to let them in as 
proofs.’ Had appellant stated in his bill that in 1857 he was asked to sub- 
scribe for stock in the defendant company, and that he thereupon 
signed his name to a subscription list, by which he agreed to subscribe 


* Grove v. Templin, 320 Ill. 597, 151 N. E. 514 (1926). 

* Stewart v. Brady, 300 Ill. 425, 133 N. E. 310 (1921). 

* People v. Village of Crotty, 93 Ill. 180 (1879). 

* Friese v. Friese, 379 Ill. 269, 40 N. E.2d 497 (1942). 

* Shaw v. Carrara, 312 Ill. App. 410, 38 N. E.2d 785 (1st Dist. 1942). 

* Schwartz v. Big Lake Drainage District, 307 Ill. 209, 138 N. E. 665 (1923). 
* Michigan Central R. R. Co. v. Carr, 303 Ill. 354, 135 N. E. 881 (1922). 
241 Ill. 238, 246, 89 N. E. 351, 354 (1909). 





8 DISCOVERY PRACTICE IN ILLINOIS [ VoL. 1950 


for 1500 shares, and that afterwards he was called upon by the com- 
pany and paid the full amount of $50 per share, which was then and 
there accepted by said company, and that thereupon said company, by 
its duly elected president and secretary, then and there issued to ap- 
pellant a certificate of stock, under the corporate seal of the company, 
in evidence of appellant’s ownership of 1500 shares of the original 
capital stock of said company, and that thereupon appellant’s name was 
duly enrolled upon the books of said corporation as a stockholder, these 
several averments would be merely evidentiary in their character, and 
when taken together they would tend to prove that appellant was a 
stockholder and the owner of 1500 shares of stock; or if the facts above 
recited were stated with reference to another person, and appellant 
should add the averment that after the issuance of said stock to such 
other person said stock was duly assigned to appellant for a valuable 
consideration and transferred on the books of the company to appellant, 
this would not change the situation. The facts averred would be sub- 
sidiary in their nature and tend to prove the ultimate fact charged that 
the appellant is a stockholder and the owner of said shares. We cannot 
conceive of any averment that could be made in elaboration of the 
statement that appellant is a stockholder and the owner of these shares 
of stock that would not be open to the objection that it was an unneces- 
sary pleading of evidentiary facts. If the legal rights of a stockholder 
and the owner of shares of stock were varied according to the method 
by which those relations were created, and appellant sought the en- 
forcement of rights that only belong to such stockholders and owners 
of stock as acquired these relations in a particular method, then it would 
be necessary to aver, not merely the general relation, but the fact that 
such relation was acquired in accordance with the method which gave 
rise to the rights claimed. But we are aware of no special circumstances 
which distinguish between stockholders, giving to one rights which are 
denied to others. The general rule is that all stockholders stand on an 
equal footing, both as to benefits and burdens. There is no ambiguity in 
this statement. No one could be deceived or misled as to the basis upon 
which appellant rests his claim. He charges that he is a stockholder in 
the gas company. He sets forth when he became such stockholder and 
the extent of his ownership in the capital stock. This is enough to en- 
able appellee to answer this part of the bill. A simple denial of this 
averment will form an issue of fact which is susceptible of being tried 
and determined.” 


Several explanations for the apparent inconsistency in the decisions may 
be available. Obviously the language taken by itself affords no solution. 
However, if the nature of the case is examined, it becomes apparent that 
commonly the plaintiff who runs afoul of the rule against conclusions has 
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embarked upon a somewhat dubious adventure in that his litigation is of a 
type which infrequently possesses merit. A requirement of more specific 
disclosure serves to reveal lack of merit at the outset. Actually, then, what 
is in form a language requirement is in fact directed to making more effec- 
tive the process of screening out bad cases in advance of trial, discussed 
below. A further factor which not infrequently appears in the cases is the 
court’s yielding to the temptation to drive one final clinching nail into the 
plaintiff's coffin by concluding with the Comment that his assertions are 
only conclusions, anyway. The results may be good, but this is a doubtful 
means of reaching them. Finally, the allegations may be so general as to 
leave substantial doubt as to whether the defendant actually is given ade- 
quate notice as to the real nature of the case. It may be that the defendants 
usually know why they are being sued,” yet a lingering doubt persists that 
surprise may be lurking behind the concealing shrubbery of generalized 
terminology. 

Perhaps the most frequent application of the rule against pleading con- 
clusions is found in cases involving charges of fraud. The Illinois Court 
consistently has insisted that the word “fraud” itself and other equivalent 
expressions are conclusions and are totally inadequate unless accompanied 
by more specific factual statements showing the foundation for the charge 
of fraud.*° Is this a requirement of pleading evidence? Perhaps so. The 
reason, however, seems apparent, and the correctness of it seems to be 
demonstrated in numerous cases by the apparent inability either to draft 
the complaint adequately in the first instance or to amend effectively. Fraud 
is one of the easiest charges to make and one of the most difficult to prove. 
Strictness in pleading requirements serves to discourage the filing of such 
actions unless they are possessed of substantial foundations. Even the Federal 
Rules, with their generally extremely lax attitude toward pleading, still in- 
sist on specific allegations of fraud.** Similar considerations have in the past 
influenced pleading requirements in actions for defamation®* and other dis- 
favored actions.** 

In negligence cases, several degrees of expression, ranging from the 
general to the specific, are available from which to choose. The plaintiff 
may in effect say: (1) Defendant negligently injured plaintiff; (2) De- 


* See, for example, Whittier, Notice Pleading, 31 Harv. L. Rev. 501, 521 (1918). 

* Typical cases are Barzowski v. Highland Park State Bank, 371 Ill. 412, 21 N. E.2d 
294 (1939); Woodworth v. Sandin, 371 Ill. 302, 20 N. E.2d 603 (1939); Knaus v. Chi- 
cago Title and Trust Co., 365 Ill. 588, 7 N. E.2d 298 (1937); Doose v. Doose, 300 Ill. 
134, 133 N. E. 49 (1921); Klein v. Horine, 47 Il. 430 (1868). For cases in which the 
allegations were held sufficiently factual, see Doner v. Phoenix Land Bank, 381 Ill. 106, 
45 N. E.2d 20 (1942), and Duncan v. Dazey, 318 Ill. 500, 149 N. E. 495 (1925). 

*Fep. R. Civ. P., 9(b), contains the following provision: “In all averments of 
fraud or mistake, the circumstances constituting fraud or mistake shall be stated with 
particularity.” 

® SuipMAN, CoMMoNn-Law PteapinG 219 (3d ed., Ballantine, 1923). 

3? CrarK, Cope Preapine 311 (2d ed. 1947). 
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fendant drove his automobile negligently and thereby injured plantiff, 
(3) Defendant negligently failed to stop his automobile at a stop sign and 
thereby injured plaintiff; (4) Defendant negligently failed to throw out the 
clutch and apply the brakes as his automobile approached a stop sign and 
thereby injured plaintiff. 

Number four can perhaps be discarded immediately as placing on the 
plaintiff an impossible burden. Number one can also be discarded without 
much consideration. True, it does advise the defendant that he is being sued 
for negligently causing injury to the plaintiff. However, if the object of 
notice is taken seriously, some description of time, place, and instrumentality 
would seem to be minimum requirements. The real choice seems to lie be- 
tween two and three. 

In the early negligence case of C. B. & Q. R. R. Co. v. Harwood* the 
plaintiff alleged that the defendant “carelessly and improperly drove and 
managed the said engine and train of cars,” corresponding to our example 
two. As the Court said, “In or by what acts this carelessness and impropriety 
in driving and managing the train were manifested is not attempted to be 
disclosed.” However, since not raised by demurrer, the objection was held 
too late on appeal. 

The next case to come before the Court was Chicago City Railway Co. 
v. Jennings.** This is seemingly the only Illinois case squarely raising the suf- 
ficiency of a negligence complaint as against demurrer, or its lineal de- 
scendant, a motion to strike. In substance the plaintiff alleged that he was 
riding in a carriage on the street; that the defendant’s servants were operat- 
ing a grip car on the street, and that “defendant then and there, by its said 
servants, so carelessly and improperly drove and managed the said motor 
and train of cars, that by and through the negligence and improper conduct 
of the defendant, by its said servants in that behalf, the said motor and train 
of cars then and there ran into and struck, with great force and violence, 
upon and against the said carriage.” The declaration was held sufficient 
against demurrer. To require greater specification, said the Court, would 
require in effect an allegation that the driver of a horse pulled the wrong 
rein. Clearly the Court jumped from our example two, as exemplified by the 
declaration under consideration, to our example four, to the total exclusion 
of example three, which falls midway between the two. The Court dis- 
tinguishes its views as expressed in the Harwood case,** to its own satisfac- 
tion although perhaps not to ours, by saying that the instant declaration “is 
much fuller in its allegations, and charges the collision directly to the care- 
lessness and mismanagement of servants who were driving and managing 
the grip-car, while there the charge in the declaration as quoted in the 
opinion is made against the company generally without reference to the con- 


“90 Ill. 425 (1878). 
* 157 Ill. 274, 41 N. E. 629 (1895). 
*See note 34 supra. 
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duct of the servants employed by it.” It is true that the Jennings declaration 
was much more verbose, yet when boiled down to its essentials the only 
element contained which was not present in the Harwood declaration is the 
reference to servants. Since the defendant was in each case a corporation it 
must have been obvious that acts done were done through servants. Further- 
more, an allegation that the defendant did certain things has since been held 
to admit proof that the things were done through an agent.*” In any event, 
clear as the Jennings decision seems to be, the lawyers generally appear not 
to have been convinced that a general allegation of negligence in operating 
a specific instrumentality is sufficient. 

Only six years after the Jennings case, a plaintiff who had filed the 
Jennings declaration verbatim lacked the courage of his conviction and 
filed two additional counts, one alleging a negligent rate of speed and the 
other a negligent failure to discover the plaintiff on the track in time to 
stop. A demurrer to a plea of the statute of limitations against the additional 
counts was held properly sustained on the ground that the original declara- 
tion stated a good cause of action which was the same as that in the ad- 
ditional counts.** 

Almost immediately thereafter, however, in an action against a power 
company, the plaintiff alleged that the defendant “negligently permitted its 
said plant, wires and other conductors of said electric current and appurte- 
nances used in furnishing light to plaintiff and plaintiff’s intestate, to become 
and remain out of repair and without sufficient insulation, so that the said 
electric current escaped therefrom and became grounded, and liable to be 
communicated to persons using said lamp.” The Court intimated that the 
declaration might have been bad on demurrer but held it sufficient after 
verdict.*® The Court itself seemed to be losing confidence in the Jennings 
case. 

The Court’s indecision became more apparent in Miller v. Kresge Co.,*° 
in which the plaintiff alleged that the defendant “suffered and permitted a 
certain object or substance to then and there be and remain upon the said 
floor” and that the plaintiff slipped upon said object or substance and fell. 
A demurrer was filed and sustained in the trial court. The plaintiff, again 
lacking confidence in the Jennings case, amended, was met with a plea of the 
statute of limitations, and again the question of relation back of the amend- 
ment was involved, with the answer depending upon whether a cause of 
action was stated in the original declaration. While the Court held the 
declaration sufficient under the circumstances, a definite disposition to junk 
the Jennings case is indicated by the statement that the plaintiff’s description 
of her cause of action left “much to be desired in particularly describing 


* Skala v. Lehon, 343 Ill. 602, 175 N. E. 832 (1931). 

* Chicago General Ry. Co. v. Carroll, 189 Ill. 273, 59 N. E. 551 (1901). 

* Alton Ry. and Illuminating Co. v. Foulds, 190 Ill. 367, 60 N. E. 537 (1901). 
306 Ill. 104, 137 N. E. 385 (1922). 
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the negligence which caused the injury to the plaintiff in error, and the 
declaration was clearly subject to special demurrer.” In the Jennings case 
the demurrer had been both general and special.** 

The typical negligence complaint used in Illinois today accords with 
our example number three, going somewhat beyond mere description of the 
instrumentality plus a general statement that it was operated negligently. 
The usual practice is to allege that the automobile, for example, was negli- 
gently driven at an excessive rate of speed, negligently driven past a stop 
sign, etc.*? This places no undue burden on the plaintiff as he will surely 
have a verdict directed against him if he appears for trial prepared to prove 
less. Of course the res ipsa cases present a different situation.** In some cir- 
cuits the judges have been working both sides of the street, sustaining 
objections to complaints containing only general allegations of negligence 
but permitting the use thereof if accompanied by specific allegations also. 
Obviously the result is no notice beyond that contained in the general al- 
legation and the effectiveness of the specific allegations is completely 
undermined. 

Since the Practice Act in general imposes on pleadings no greater re- 
quirements of notice than existed at common law,** it may be assumed that 
the common counts are still permissible.** Notice under the common counts 
approaches zero, yet even the codes, despite insistence upon the pleading of 
“facts,” sanctioned their continued use.*® While it is true that the defendant 
has means of protecting himself by such devices as demanding a bill of 
particulars,*’ the practice is anomalous. 

A partial explanation may lie in the fact that the common counts 
usually involve certain type situations, such as goods sold or money loaned, 
in which the plaintiffs generally recover, but a count for money had and 
received is scarcely in this category. The common law did recognize 
the substantial disadvantage at which the defendant was placed and in turn 
allowed him great latitude in proving, under defensive pleadings consisting 
of denials, defenses such as the Statute of Frauds,*® which otherwise were 
required to be pleaded specially. This liberality towards defendants pre- 
sumably should continue. 


“ Overstreet v. Illinois Power and Light Corp., 356 Ill. 378, 190 N. E. 676 (1934), 
and Fox v. Illinois Central R. R. Co., 308 Ill. App. 367, 31 N. E.2d 805 (2nd Dist. 1941), 
also indicate unfriendliness toward the Jennings count. 

“Specifications of negligence seemingly typical in Illinois are illustrated in Lasko 
v. Meier, 394 Ill. 71, 67 N. E.2d 162 (1946). 

“Krueger v. Richardson, 326 Ill. App. 205, 61 N. E.2d 399 (1st Dist. 1945); 
O'Hara v. Central Illinois Light Co., 319 Ill. App. 336, 49 N. E.2d 274 (3rd Dist. 1943). 

“An exception is found in Int. Rev. Srat., c. 110, § 160 (1949), requiring the de- 
tailed pleading of written instruments on which actions or defenses are founded. 

“Compare McCaskiLL, op. cit. supra note 3, at 68. 

“CarK, Op. cit. supra note 33, at 287. 

“Burrell, The Use of Motions as a Method of Discovering Facts and Narrowing 
Issues, p. 45 at 48, Infra. 

“Beard v. Converse, 84 Ill. 512 (1877). 
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It must be concluded that the cases reveal a standard of measurement 
about as elastic as modern currency. In some situations great generality of 
expression has been allowed, and in others a high degree of specification 
has been exacted. While lack of definiteness plagues the practitioner con- 
fronted with the immediate problem of drafting a complaint, the very 
uncertainty preserves flexibility and may be an element of strength. In any 
event we seem to be reasonably protected again formula-type pleadings 
except in the most stereotyped situations.*® ~ 


SECOND OBJECTIVE: FORMATION OF ISSUES 


Since one of the primary purposes of pleading is to give notice, it might 
be assumed that the more detailed a pleading is, the more notice it affords 
and the more nearly it comes to accomplishing its purpose. At this point, 
however, the object of notice sometimes collides with another object of 
pleading, viz., the formation of issues. 

Two New York cases illustrate the problem better than any case in 
Illinois. In Stein v. Lyon,°*° the plaintiff alleged that the defendant owned 
an automobile, and that X negligently drove the same and injured the plain- 
tiff. The defendant demurred. The plaintiff apparently was proceeding on 
the basis of the rather common presumption that proof of ownership makes 
a prima facie case that the driver of the car is the servant of the owner, 
acting in the scope of his employment. Why, then, did the court hold that 
the allegations of the complaint were not sufficient? The reason is not the 
inadequacy of the notice given, because the plaintiff gave ample informa- 
tion as to the basis upon which he proposed to proceed at the trial. The 
answer lies in the inadequacy of the allegation of ownership as a basis for 
formulating an issue on the question whether X was the servant of the de- 
fendant, acting in the scope of his employment. A denial of the allegation 
of ownership would put in issue only the fact of ownership, and would 
afford no basis for introduction by the defendant of evidence that, despite 
his ownership of the automobile, X had taken it without the consent of the 


“Related to giving notice of facts is the problem whether pleadings should not 
also give notice of the legal theory upon which the pleader relies. Generally rules of 
substantive law are not pleaded but are left to be deduced from the facts pleaded. 
Unless the facts are arranged around some definite theory or theories, then the pleading 
is destined to become a “meaningless jumble,” in the words of Judge Clark, and can- 
not become a satisfactory frame of reference to determine the admissibility of evidence, 
instructions to the jury, and other questions arising during the trial. For example, in 
O'Donnell v. Elgin, J. & E. Ry. Co., 338 U. S. 384, 70 Sup. Cr. 200 (1949), erroneous 
instruction of the jury, according to the court, was caused by mingling Safety 
Appliance liability and negligence in a single “mongrel cause of action.” Whether the 
requirement of a definite theory, while highly desirable in good pleading, can satisfac- 
torily be enforced by rule is doubtful. Despite liberal rules on amendment, the result 
may be rigidity instead of reasonable flexibility in the conduct of the litigation and 
appeal. The problem is discussed in CLARK, op. cit. supra note 33, at 259. 

"98 Misc. 687, 163 N. Y. Supp. 380 (1917). 
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defendant, or other evidence which would serve to rebut the prima facie 
case made by proof of ownership. If the defendant is to avoid the prima 
facie effect of ownership he must do so by pleading in confession and avoid- 
ance additional facts sufficient to rebut the inference. 

The possibilities of such a situation are better shown by DeCordova v. 
Sanville,** in which the complaint alleged that the plaintiff's testator de- 
livered to the defendant a check for $5,000; the check was paid and the 
defendant received the proceeds; that the plaintiff’s testator did not owe the 
defendant any money and was not indebted to the defendant; that the 
plaintiff had demanded payment of the defendant, etc. Nowhere was it 
alleged in so many words that the transaction was a loan. Now the delivery 
of the check might have been payment of a debt, a loan, a gift, or money 
paid over to be used for the benefit of the payor by the payee as agent or 
otherwise. Unexplained, the transaction would prima facie be the payment 
of a debt. By alleging the original payment plus the non-existence of a debt, 
the plaintiff has made a prima facie case of a loan. A denial would permit 
the defendant to introduce evidence tending to disprove the delivery or 
payment of the check or to disprove the nonexistence of an indebtedness. 
But it would formulate no issue which would serve as a basis for introducing 
evidence that the transaction was a gift or that it was a payment of funds 
to be used by the defendant as agent or otherwise for the benefit of the 
payor. These matters, if they are to be injected into the case, will have to 
be pleaded by way of confession and avoidance. 

The result of detailed pleading of facts giving rise to inferences, as 
attempted by the pleader in both these cases, would be to make of pleading 
such a minute and complex process as pretty effectively to cause major 
issues to become lost in a maze of detail. As Bentham said, “General plead- 
ing conveys no information, but there is an end to it: if any information is 
conveyed by pleading, it is by special pleading, but there is no end to it.”*? 
Hence, if pleadings are to serve as a means of formulating issues of a satis- 
factory triable size and are not to consume inordinate amounts of time, some 
sacrifice of detailed information may be required. 

The principles developed above are commonly incorporated into rules 
which prohibit the pleading of evidence or which require pleading ac- 
cording to “legal effect.” In view of the natural reluctance of pleaders to 
disclose more than an essential minimum of information, the rules are not 
often violated. However, some illustrations are found in Illinois cases in- 
volving defensive pleadings. Srmith v. Peoria County** was an action of debt 
on a bond. The defendant surety pleaded that the bond was signed by him 
on condition that it was to be executed also by another surety, whose name 


"214 N. Y. 662, 108 N. E. 1092 (1915); 165 App. Div. 128, 150 N. Y. Supp. 709 
(1914). 

"7 BenTHAM, Works 274 (1827). 
59 Ill. 412 (1871). 
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appeared in the body of the bond, before delivery; that the other surety did 
not execute the bond; and that the bond was delivered in violation of the 
condition. There was no allegation of notice by the obligee of the condition. 
The Supreme Court said that while the presence of the additional name 
in the body of the bond might be evidence tending to show notice to the 
obligee, it was not an allegation of notice. In People v. Wilson,** again an 
action against a surety on a bond, the declaration alleged that the state 
treasurer, the principal, had illegally paid a certain warrant for $8,416.71. 
The defendant pleaded that an earlier action for $39,869.11 had been 
brought against the state auditor for illegally issuing cetrain warrants, one 
of which was the warrant in question; that judgment had been entered for 
$19,972.29, and the judgment had been satisfied. The Court, pointing out 
that the judgment was less than the amount sued for, said that while it 
would be presumed that each warrant entered into the judgment, neverthe- 
less the presumption was rebuttable, and that a plea which set out evidentiary 
facts requiring the application of a rebuttable presumption in order to con- 
stitute a defense was bad on demurrer. 

The Illinois Supreme Court has said that evidence may not be pleaded 
when the result is a rebuttable factual presumption but that it may be 
pleaded when the inference to be drawn from the evidence is not re- 
buttable.** The distinction sought to be made is not very helpful, since, in 
theory at least, all pleadings except denials are prima facie only and may be 
confessed and avoided. I think the question really resolves itself into a 
determination of when it is profitable to require certain matters to be 
pleaded by way of confession and avoidance, thereby creating narrower 
issues, and when it is preferable to permit or even to require them to be 
brought in under denials. This is turn depends upon how much we expect 
pleading to accomplish. Certainly the trend today is in the direction of ex- 
pecting somewhat less of pleading and hence in favor of relatively broad 
issues. Beyond requiring reasonable notice of the character of the case and 
insuring that the parties will meet on common ground at the trial, pleadings 
are not an appropriate means of compelling detailed factual disclosure. The 
process simply becomes too minute and laborious as compared to results ob- 
tained. A similar line of reasoning undoubtedly underlay the common law 
rule against pleas amounting to the general issue. 

Traditionally facts have often been of somewhat smaller size in equity 
than at law, due to the usual absence of a jury and the attendant necessity of 
advising them of the issues to be determined, to the greater latitude afforded 
the chancellor in tailoring the relief to the circumstances of the case, and 
perhaps to other factors.°* The Practice Act provides that “there shall be 


** 260 Ill. 145, 102 N. E. 1055 (1913). 

* People v. Wilson, supra note 54. 

56 McCasKILL, op. cit. supra note 3, at 59-61, 64-65. The absence of Illinois cases 
holding bills in equity bad for pleading evidence is significant. 
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no distinctions respecting the manner of pleading between such actions at 
law and suits in equity, other than those specified in this Act and the rules 
adopted pursuant thereto; but this section shall not be deemed to affect in 
any way the substantial averments of fact necessary to state any cause 
of action either at law or in equity.”*’ The effect of the provision can 
scarcely be to create identical criteria for both law and equity situations 
as regards the determination of what are facts for pleading purposes, any 
more than standardization is possible in varying situations at law only. How- 
ever, as liberalization of joinder and generally increased flexibility of remedies 
tend to produce procedural identity between law and equity, pleading dif- 
ferences, on the score of what are facts, are in a natural process of dis- 
integration. 

Thus the pleading blueprint of litigation does not include every struc- 
tural detail. Demands for bills of particulars, motions to strike, and motions 
to make more definite and certain may to a degree afford rather laborious 
processes to compel the disclosure of additional information, but the identity 
of witnesses, the details of their stories, information useful to the opposing 
party, and related matters are all pretty well out of the pleading picture 
except to the extent that a bill for discovery or interrogatories in a pleading 
might be involved. Certainly the availability of modern means of discovery 
renders pleadings generally somewhat less essential as a source of detailed 
intelligence and ought to clarify the area within which pleadings may be 
expected to function effectively. 


THIRD OBJECTIVE: AVOIDING UNNECESSARY TRIALS 


This is not the time to raise the question whether our trial procedure 
may unnecessarily frighten litigants, and even an occasional lawyer. Taking 
the ritual as it stands, frequently expensive, formalistic, and formidable, a 
process seems desirable whereby cases not deserving of trial, either for 
lack of merit in the plaintiffs case or for lack of merit in the defense, may 
be screened out at some preliminary stage. Hence we find the common law 
developing the demurrer as a device for testing the sufficiency of a declara- 
tion, plea, or other pleading (i.e., determining in advance of trial whether 
the plaintiff ought to be permitted to proceed further or whether the de- 
fendant ought to be permitted to defend, or, in still other words, whether 
the plaintiff has “stated a cause of action” or the defendant “a defense.”) 
The necessity for preliminary testing seems to persist, though some de- 
emphasis may be had by changing the name to “exception in law,” as in 
the English practice, or by permitting the insufficiency of the complaint to 
be raised by answer. Little reason exists to suppose that the abolition of 
demurrers and the substitution of motions in Illinois®* has in itself effected 


Tr. Rev. Srat., c. 110, § 155(1) (1949). 
"Id. § 169. 
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-any numerical decrease in attacks against complaints for failure to state a 
cause of action. 

Sections 31 and 33 of the Practice Act** seem definitely to require that 
a complaint state a cause of action. Section 42(2),°° on the other hand, seems 
to contemplate something in the nature of notice pleading, with a complaint 
possibly being sufficient although it falls short of stating a cause of action. 
In Wuellner v. Illinois Bell Telephone Company® the Court held that 
nothing in the Practice Act did away with the requirement that a complaint 
state a cause of action, though the sections mentioned above were not dis- 
cussed. Section 42 seems to be regarded merely as an amplification, uncertain 
in extent, of the exhortation contained in Section 33 that pleadings be con- 
strued liberally, which in itself is also uncertain.” 

If, then, a complaint must state a cause of action, some inquiry may 
properly be directed to the question, what is a cause of action? Much has 
been written about this slippery concept,® yet little will be found in the 
literature which will comfort the practitioner confronted with the problem 
of stating a cause of action. As Professor Hinton remarked, “no pleading 
ever did, and probably no pleading ever will, really state a cause of action.”* 
Really to state a cause of action would require an exhaustion of all possible 
factors which might have a bearing on the plaintiff’s right to recover. The 
plaintiff is entitled to recover if certain things occurred and certain other 
things did not. In a simple assault case, merely proving that D struck P 
would not in every and all cases entitle P to recover. Much more may enter 
in—D may have been acting in self-defense, he may have been arresting P, 


” Id. § 155(1): “... this section shall not be deemed to affect in any way the sub- 
stantial averments of fact necessary to state any cause of action either at law or in 
equity.” § 157(1): “All pleadings shall contain a plain and concise statement of the 
pleader’s cause of action. .. .” § 157(2): “Each separate claim or cause of action upon 
which a separate recovery might be had, shall be stated in a separate count. . . .” 

“Id. § 166(2): “No pleading shall be deemed bad in substance which shall con- 
tain such information as shall reasonably inform the opposite party of the nature of 
the claim or defense which he is called upon to meet.” 

390 Ill. 126, 60 N. E.2d 867 (1945). 

@Stenwell v. Bergstrom, 398 Ill. 377, 75 N. E.2d. 864 (1947). 

* Arnold, The Code “Cause of Action” Clarified by United States Supreme Court, 
19 A. B. A. J. 215 (1933). Opposing views are represented by Cxark, op. cit. supra 
note 33, at 127, and McCaskill, Actions and Causes of Action, 34 YAte L. J. 614 (1925), 
and McCaskill, The Elusive Cause of Action, 4 U. or Cut. L. Rev. 281 (1937). The rest 
of the literature is collected in Ciark, op. cit. In Walters v. City of Ottawa, 240 Ill. 259, 
263, 88 N. E. 651, 653 (1909), the Court said: “ ‘Cause of action’ includes every fact neces- 
sary for the plaintiff to prove to entitle him to succeed,—every fact that the defendant 
would have a right to traverse. It has been said to be the right to prosecute an action with 
effect. . . . It is elementary that a declaration must allege all the circumstances necessary 
for the support of the action, and that if any act is to be done by the plaintiff before 
the accruing of the defendant’s liability the performance of that act must be averred. 
A declaration which fails to allege a fact without whose existence the plaintiff is not 
entitled to recover does not state a cause of action.” The quotation at least makes it ap- 
parent that mere rules of pleading will not determine what constitutes a cause of action. 
“Hinton, Ittinois Crvit Practice Acr 14 (1934). 
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etc. It is apparent that placing upon the plaintiff the burden of dealing in 
his complaint with all factors which might have a bearing on his right to 
recover would make of a complaint an unconscionably long document. 
Many of the possible factors might have no basis in fact and would not 
ultimately appear in the case at all. The plaintiff might be placed at the 
disadvantage of pleading and proving a negative, for presumably the course 
of the trial will be according, reasonably, to the advance blueprint worked 
out at the pleading stage. In any event, complaints traditionally do not state 
complete causes of action but merely show in the plaintiff a prima facie 
right to relief, i.e., they are required to make a sufficiently meritorious show- 
ing under the circumstances to entitle the plaintiff to proceed further and to 
require the defendant to defend. 

At this point we find ourselves doubling back somewhat into the field 
of notice. Notice previously was discussed as primarily a qualitative prob- 
lem, concerned with the generality or specificity of expression. Frequently 
the cases will say that a complaint consists of conclusions and therefore 
fails to state a cause of action. Actually, I think the courts are saying in 
effect, “You have violated the (notice) rule requiring that you plead facts 
and we are as a result unable to ascertain whether you have stated a cause 
of action.” If the pleading is sufficiently specific, then the problem becomes 
in one respect quantitative, i.e., what is the least amount of facts which a 
plaintiff may allege in his complaint and still be entitled to have further pro- 
ceedings taken in his case. Obviously the quantity of facts, as well as their 
quality, has a bearing upon notice, yet the emphasis has shifted. The dis- 
tinction may seem unduly metaphysical, yet I think it possesses utility in 
perceiving the underlying problem. 

The various elements, then, bearing on the right of the plaintiff ulti- 
mately to recover, are apportioned between the plaintiff and the defendant. 
If the burden of pleading and proving them is placed initially on the plain- 
tiff, they become elements of his cause of action. If he fails to plead them, 
he fails to state a cause of action. If he pleads them but at the trial fails 
to produce a sufficient quantity of evidence tending to prove them, then 
a verdict presumably will be directed against him. If the burden of pleading 
and proving certain factors is placed on the defendant, then the converse 
holds true. The real difficulty arises in connection with the allocation be- 
tween the plaintiff and the defendant. No specific rules will solve the 
problem. 

Many factors which might enter into the ultimate determination were 
well recognized at common law as being the burden of the defendant if he 
wished to inject them into the case. The Practice Act presumably recognizes 
them and perhaps adds others.*® These would seem pretty definitely to be 


* Trt. Rev. Srat., c. 110, § 167(4) (1949). 
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removed from the plaintiff’s case,°* and thus perhaps a partial answer is 
reached. However, all that can really be done is to go to the books in search 
of precedent. Presumably some sense of fairness, plus considerations as to the 
party more likely to have knowledge, the difficulty of proving a negative, 
and perhaps other factors have entered into the decisions of what is required 
to state a cause of action in various types of cases. Due regard ought perhaps 
to be had to what might be called the “normal” situation, bearing in mind 
that all litigation involves essentially abnormal situations. We ought not to 
become too esoteric in our demands upon the plaintiff. If he presents a sit- 
uation in which certain characteristic events have occurred, then we ought 
not to require him to go into others unless the plaintiffs in such cases seem 
to have a habit of trying to recover despite the presence of certain factors 
destructive of the right to recover. Whether contributory negligence ought 
to be a part of the plaintiff's case or of the defendant's is a case in point. 
Want of probable cause in malicious prosecution is another. 


Pleading in terms of great generality and pleading according to formula 
will effectively defeat the screening process. No one who can read a form 
book can possibly fail to draft a good common count. Certainty thus be- 
comes weakness, and notice is sacrificed as well as screening. One of the 
great weaknesses of the common law system lay in couching the description 
of the plaintiff’s cause in some of: the actions in formulary language which 
was notably unrevealing. The draftsmen of the Field Code in New York 
jumped to the opposite exterme and thereby demanded too much of plead- 
ing. Perhaps the solution may lie in the middle, as appears to be the trend 
in Illinois. 

Another weakness of the screening process, as thus far described, is its 
assumption that pleadings tell the truth. If what the plaintiff alleges is simply 
not so, then holding that he has stated a cause of action and hence is entitled 
to proceed further with his case is the emptiest of gestures. Hence a great 
deal of time and energy in recent times has been devoted to the essential 
problem of securing a substantial measure of truth in pleading. The results 


“While Itt. Rev. Srat., c. 110, § 155(1), purports to leave the elements of plain- 
tiffs case unaffected by the act, § 167(4), seems to place additional burdens on de- 
fendant by requiring that the answer plainly set forth “any ground or defense, whether 
affirmative or not, which if not expressly stated in the pleading, would be likely to take 
the opposite party by surprise.” In this regard attention seems to be directed purely 
to notice and any idea of using pleadings to allocate trial burdens between the parties is 
abandoned. The extent to which the quoted language requires notice is highly uncertain. 
An example may be found in Farley v. Farley, 181 S. W.2d 671 (Mo. 1944), where 
pleading as an affirmative defense was required although clearly the evidence of de- 
fendant was directed to rebutting an allegation of the complaint. It may be noted that 
not everything which was at common law required to be pleaded as an affirmative de- 
fense actually gave notice of facts proposed to be introduced by defendent. A plea of 
the Statute of Frauds, for example, served merely to apprise plaintiff that defendant in- 
tended to object to proving the contract by parol evidence, not that defendant intended 
to prove that the contract was verbal. Presumably this is still true. 
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have been rules relating to verification, summary judgment, penalties for un- 
founded allegations and denials, demands to admit, pre-trial conference and 
related procedures, dealt with elsewhere in this series of articles. Sensible 
employment of these devices adds substantially to the effectiveness of the 
screening process as a means of disposing of cases without trial. 


SHIFTS IN EMPHASIS 


Three objectives for pleading have been stated: (1) the giving of notice, 
(2) the formulation of issues, and (3) the affording of a basis for screening 
out the bad cases in advance of trial. As suggested earlier, the emphasis on 
these various objectives may shift as the course of the litigation progresses. 

At the pleading stage proper, while the case is still wholly in the blue- 
print stage, perhaps no one of the objectives predominates. Notice should 
be given, issues should be formulated, and any screening should be accom- 
plished, all in advance of trial. 

After the actual trial has been embarked upon, notice in one respect 
becomes unimportant. If the complaint has withstood a demurrer or motion 
on the ground that insufficient notice was given, then the court has deter- 
mined that notice was sufficient. Or if defendent has failed to demur or 
move on the ground of inadequate notice, he has in effect indicated his 
satisfaction on this score. However, an attempt by the plaintiff to depart 
substantially from the case described in the complaint will nullify the pur- 
pose of requiring notice in the first instance and serves to bring notice again 
to the fore, though in a somewhat different perspective. Similar factors will 
prevail as to issue formation when a party, for example, attempts to disprove 
what he has admitted in his pleadings. The two problems may in fact become 
practically indistinguishable, since objecting to the admission of evidence on 
the grounds of variance is substantially the same as objecting because it tends 
neither to prove nor to disprove any issue in the case. 

As to the screening process, if a demurrer on the ground of failure to 
state a cause of action has been overruled, the court has held the case on 
paper to be sufficient. If the defendant has failed to demur, he has indicated 
his lack of objection on this ground. During the trial attention will center 
upon the question whether the plaintiff has proved the case made by his 
complaint, not upon the legal sufficiency of the case so made. While some 
jurisdictions recognize the practice of questioning the sufficiency of a com- 
plaint by objecting to the introduction of evidence under it, the Illinois 
cases indicate that, unless the defendant obtains leave to withdraw his 
answer and file a demurrer (or equivalent motion), his next opportunity to 
question the sufficiency of the plaintiff's case is by motion in arrest.*’ A 


“Swift and Co. v. Rutkowski, 182 Il]. 18, 54 N. E. 1038 (1899); Greathouse v. 
Robinson, 3 Scam. 7 (Ill. 1841). 














































































SPRING ] THE COMPLAINT 21 


motion to direct a verdict is not appropriate for attacking the sufficiency 
of the complaint.** 

When the time for a motion in arrest is reached, the situation is far 
different from what it was at the pleading stage. The defendant either has 
failed to attack the sufficiency of the complaint at the proper time for such 
matters or his attack has failed.°® The case has already been tried, so any 
attempt to screen out cases not deserving of trial comes rather late. The 
only question reasonably open to argument, if the plaintiff has thus far been 
successful, is whether he has, within the bounds of fair notice, actually 
proved himself entitled to recover. 


At the pleading stage the complaint was probably construed rather 
strictly against the pleader. Examples are plentiful. If a statute requires a 
written order and the plaintiff fails to allege whether it is oral or written, it 
is construed as oral.’° Under a statute giving electors a right to contest 
elections, an allegation that the petitioner is a citizen and resident of the 
election district is not equivalent to an allegation that he is an elector.” 
Absent an allegation as to the time during which an executory contract is to 
continue in force it is construed as terminable at the wil! of either party.” 
If a tax levy is void if made after July 7, the effective date of a pertinent 
statute, an allegation that it was made before the first Tuesday in August 
is construed as meaning that it was made after July 7, with consequent 
failure of a mandamus proceeding to compel the county clerk to extend 


® Baxter v. L., N. A. & Chi. Ry. Co., 165 Ill. 78, 45 N. E. 1003 (1897); Gerke v. 
Fancher, 158 Ill. 375, 41 N. E. 982 (1895). Compare Ouimette v. City of Chicago, 242 
Ill. 501, 90 N. E. 300 (1909). 

® Mention should be made of a possible difficulty. Under the common law (and 
nothing in the Illinois Civil Practice Act specifically changes the rule) defendant by 
pleading over waived an adverse ruling on a demurrer to the declaration. In Illinois he 
could not again attack the declaration on the same grounds by motion in arrest, but 
the question could be raised on error. Chicago & E. I. R. R. Co. v. Hines, 132 Ill. 
161, 23 N. E. 1021 (1890). Compare, Bradley v. Federal Life Insurance Co., 295 Ill. 381, 
129 N. E. 171 (1920). Now, however, Itt. Rev. Srat., c. 110, § 166(3) (1949) pro- 
vides: “All defects in pleadings, either in form or substance, not objected to in the trial 
court, shall be deemed waived.” The effect clearly seems to be revocation of the old 
rule, so that now complete failure to state a cause of action cannot first be raised on 
appeal, although the Supreme Court continues to state the old rule without discussing 
the effect of this section of the act. If, then, a defendant makes a demurrer-motion 
against the complaint and it is overruled and he pleads over, under the Hines case he 
cannot raise the same question again by motion in arrest, and he has lost completely 
the possibility of having the sufficiency of the complaint passed upon by the reviewing 
court. The only safe course may be to test complaints only by motion in arrest. Pos- 
sible solutions of the dilemma are the adoption of a different view as to waiver by 
pleading over, revocation of the rule of the Hines case as to motions in arrest, or 
simply to ignore § 166(3) as seems to be the present disposition of the Court. 

"People v. Swigert, 107 Ill. 494 (1883). 

"Blanck v. Pausch, 113 Ill. 60 (1885). 
™ Gage v. Village of Wilmette, 315 Ill. 328, 146 N. E. 325 (1925). 
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the tax."® Despite exhortations to construe pleadings liberally,” this attitude 
persists. Nor is it unreasonable in view of the natural assumption that, given 
the opportunity, the pleader will state his case as favorably as possible, and 
the fact that the opportunity to do just that is afforded by a liberal statute 
on amendment." 


After the case has been tried, the shoe is on the other foot. Attention 
ought to be centered on the case as made by the actual proof as adduced 
at the trial. While we find the courts looking at the completed building 
(evidence) to determine whether it is reasonably in conformity with the 
blueprints (pleadings), yet they insist upon looking only at the blueprints 
for the purpose of determining the character of the completed structure, 
although the sensible course would seem to be to look at the building itself. 
True, pleadings are construed liberally in support of the result of the trial, 
and such doctrines as aider by verdict come to the rescue. “All intendments 
are in favor of the sufficiency of a complaint which is not questioned until 
after verdict. (Connett v. Winget, 374 Ill. 531). A verdict will cure not only 
all formal and purely technical defects and clerical errors in a complaint, but 
will also cure any defect in failing to allege or in alleging defectively or im- 
perfectly any substantial facts which are essential to a right of action, if the 
issue joined is such as necessarily requires, on the trial, proof of the facts so 
omitted or imperfectly stated and if such facts can be implied from the 
allegations of the complaint by fair and reasonable intendment.”’* A strange 
ostrich-like characteristic appears in the refusal of the courts, in connection 
with a motion in arrest, to examine the evidence rather than merely specu- 
lating about it.’ While the evidence may be injected into the picture by 
motion to amend the pleadings to conform to the evidence, it is like going 
from Decatur to Springfield by way of Chicago. Plaintiff’s right to retain 
his victory ought to be determined on the basis of a direct scrutiny of the 
facts of his case.7° 


The precise extent to which aider by verdict applies is indeterminate, 
as is true in connection with the problem of what is required in order to 
state a cause of action in the first place. The precedents will answer some 
problems and will perhaps offer suggestions as to the soultion of others. No 
exact pattern is apparent. 


" Board of Education v. Wagemann, 331 Ill. 428, 163 N. E. 314 (1928). 

“Try. Rev. Srat., c. 110, § 157(3) (1949). 

Id. § 170. 

*Tasko v. Meier, 394 Ill. 71, 73, 67 N. E.2d. 162, 164 (1946). 

"Smithers v. Henriquez, 368 Ill. 588, 15 N. E.2d 499 (1938), is one of the many 
cases to this effect. 
‘ ee designed to produce this result are fairly common. See also Feo. R. Civ. 

» 15%). 
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CONCLUSION 


In recent years the fashion has been to depreciate the usefulness of 
pleading. Perhaps to a considerable extent this has been the result of the 
disillusionment of those who expected too much from pleading. The swing 
to the extreme of expecting almost nothing of pleading is discernible in the 
Federal Rules of Civil Procedure, particularly in the forms annexed to the 
rules.’® It is refreshing, therefore, to note Mr. Justice Jackson’s recent com- 
ment: “We no longer insist upon technical rules of pleading, but it will 
ever be difficult in a jury trial to segregate issues which counsel do not 
separate in their pleading, preparation or thinking.”® If preparation and 
thinking are made synonymous with pleading, then the advance blueprint 
of litigation assumes very real significance and proportions. 

The persevering reader is at this point no doubt prepared to conclude 
that the intangible has been dealt with intangibly and that the elusive has 
been treated elusively. Perhaps some dispelling of any illusion of certainty 
is in itself a gain. Certain aspects of pleading are as broad as the substantive 
law itself, and a few simple rules can scarcely solve all problems. Yet if 
broad principles and objectives are borne in mind, and if it be remembered 
that procedural rules exist for the purpose of settling controversies accord- 
ing to their merits, signboards pointing in particular directions may become 
apparent. 


“Form 9, following Fen. R. Civ. P., for example, reads: 

“1, Allegation of jurisdiction. 

“2. On June 1, 1936, in a public highway called Boylston Street in Boston, 
Massachusetts, defendant negligently drove a motor vehicle against plaintiff who was 
then crossing said highway. 

“3. As a result plaintiff was thrown down and had his leg broken and was 
otherwise injured, was prevented from transacting his business, suffered great pain of 
body and mind, and incurred expenses for medical attention and hospitalization in 
the sum of one thousand dollars. 

“Wherefore plaintiff demands judgment against defendant in the sum of ten 
thousand dollars and costs.” 

Other forms are sketchier. 


” O'Donnell v. Elgin, J. & E. Ry. Co., 338 U. S. 384, 70 Sup. Cr. 200, 205 (1949). 






































THE ANSWER 


BY JOSEPH H. HINSHAW* 


THE FRAMEWORK OF PLEADING IN ILLINOIS is outlined in the 
Civil Practice Act.t The various sections of that statute, with their inter- 
pretations, supplemented by the Supreme Court Rules, cover all of the law 
of this state governing the methods by which the issues of all legal con- 
troversies are defined for trial. What has been known as “common law 
pleading” no longer has any application, except to fill in gaps left by the 
Practice Act. Both common law names and formal requisites are abolished. 


Under the Practice Act, the first pleading of the plaintiff is the com- 
plaint,? which should, in terms as plain and as simple as possible, set forth 
ultimate facts which constitute the plaintiff’s cause of action. 


The first pleading of the defendant is the answer.’ This answer, like- 
wise, should, in terms as plain and as simple as possible, set forth all the 
ultimate facts which constitute the defense. 


ATTACKS ON THE SUFFICIENCY OF THE COMPLAINT 


The answer should not be filed until the pleader has, by careful exami- 
nation, determined whether or not defects, if any, in the complaint should 
be attacked. Section 45 of the Practice Act* provides, “(1) All objections 
to pleadings heretofore raised by demurrer shall be raised by motion. Such 
motion shall point out specifically the defects complained of, and shall ask 
for such relief as the nature of the defects may make appropriate, such as the 
dismissal of the action or the entry of a judgment where a pleading is sub- 
stantially insufficient in law, or that a pleading be made more definite and 
certain in a specified particular, or that designated immaterial matter be 
stricken out, or that necessary parties be added, or that designated mis- 
joined parties be dismissed, and so forth.” Paragraph 2 of said section pro- 


*JOSEPH H. HINSHAW. A.B. 1913, LL.B. 1916, University of Illinois; 
member of the firm of Hinshaw and Culbertson, Chicago, Illinois; sec- 
cond vice-president of Illinois State Bar Association; author of Hin- 
shaw’s Trial Briefs “Accidents” Illinois (Chicago: State Law Printing 
Company, Ist edition, 1933, second edition, 1939). 


‘Iti. Rev. Stat., c. 110 (1949). 
* Id. § 156. 
* Id. § 156. 
*Id. § 169. 
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vides that such a motion must specify wherein such pleading or division 
thereof is insufficient.® 

In determining whether or not a complaint should be attacked, one 
should keep in mind Section 33(3) of the Practice Act which provides, 
“Pleadings shall be liberally construed with a view to doing substantial 
justice between the parties.”* It has been the experience of the writer that 
most trial judges take this paragraph seriously and construe the pleadings 
very liberally indeed. In actual practice many imperfections in a complaint, 
apparently subject to attack from a technical point of view, will be allowed 
to stand. In tort cases especially, many trial judges are impatient with argu- 
ments over pleadings. The trial judges have in mind the liberal provisions 
with reference to amendments, and feel that minor difficulties with plead- 
ings, in tort cases particularly, can better be ironed out at the time of the 
trial. 

From the standpoint of form, a well written complaint can be answered 
more easily than one which is poorly drafted. Form, however, is not the 
chief problem to be considered. In deciding whether to attack the com- 
plaint, it is well to remember that it is seldom profitable for a defendant to 
attack any defect in a complaint which a plaintiff can remedy by simple 
amendment. Attacking such a complaint will usually result only in educat- 
ing the lawyer who prepared it, and forcing him to file a more nearly per- 
fect one which is more difficult to answer from the standpoint of substance. 
If the complaint cannot be amended to state a good cause of action, or if it 
can be so amended only by the allegation of additional facts which are 
untrue or impossible for him to prove, then the complaint should be at- 
tacked by proper motions. 

In actual practice in Illinois, approximately seven lawsuits out of every 
ten are settled. Because of this fact, many lawyers who handle large num- 
bers of cases in behalf of plaintiffs file almost any kind of carelessly drawn 
complaint, expecting the case to be settled. If the case is not settled, then, 
as trial approaches, the plaintiff's attorney will file an amended complaint 
to which he devotes his best efforts, knowing that a verdict, if he obtains 
one, must rest upon it. 


FILING A VERIFIED ANSWER 


If the defendant’s attorney believes that the case will not be settled and 
will eventually have to be tried, he may easily take advantage of this situa- 
tion. He can file a carefully drawn answer and verify it. Although a pleading 
is not required to be verified, it may be. Section 35(1) of the Practice Act, 
provides among other things, “And where any pleading is so verified, every 
subsequent pleading must also be verified, unless such verification is excused 


® See Burrell, The Use of Motions as a Method of Discovering Facts and Narrow- 
ing Issues, p 45 at 50, infra. 
*Iut. Rev. Stat., c. 110, § 157(3) (1949). 
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by the court.” To date apparently there is no decision in Illinois on the 
question of whether or not the words “subsequent pleading” refer to plead- 
ing subsequent in point of time or subsequent in logical sequence or order of 
pleading. Some of the Illinois trial courts have held that subsequent pleading 
means subsequent in point of time, so that in the event a plaintiff draws a 
careless complaint, expecting later to amend it, and in the event the de- 
fendant verifies his answer, any amended complaint would necessarily have 
to be verified. It is the opinion of the writer that this is the proper interpre- 
tation, since any other interpretation offers the defendant little or no 
inducement to verify any pleading. On the other hand, a Colorado court 
under the code of that state, has held that subsequent pleading means sub- 
sequent in logical sequence or order of pleadings.’ 


OBTAIN THE FACTS BEFORE FILING 


We are all familiar with the old admonition that a pleader should have 
all the facts in his possession before he attempts to draft a pleading. While 
this admonition should be especially observed when drafting an answer, as 
a matter of fact, it is this pleading which is most likely to be drafted with- 
out having all the facts at hand. The defendant holds on to the summons 
until the very last day and then brings it to the lawyer. The lawyer is greatly 
tempted to make a cursory examination of the facts and file the answer. 
Then, since he is no longer under immediate pressure because of the answer, 
he is likely to allow this poorly drawn pleading to stand until it becomes 
embarrassing. In almost every jurisdiction in Illinois the case is tried many 
months after the answer is due to be filed. Because of this fact, no one is 
really inconvenienced by an extension of time to plead. In the event a 
stipulation is denied, the court will, on motion, almost automatically ex- 
tend the time to plead. Therefore, there is seldom any justifiable excuse for 
not having in hand all of the essential facts before filing the answer. 

Section 58(1) of the Practice Act provides, “Wherever a bill for dis- 
covery, or interrogatories in a bill for relief, would heretofore have been 
available, the same discovery may hereafter be had by motion filed in the 
cause wherein the matters sought to be discovered would be used,”* Pur- 
suant to its rulemaking power, the Supreme Court promulgated Rule 17,° 
“Written Interrogatories and Discovery of Documents and Books,” Rule 
18,?° “Admissions from Adverse Party,” and Rule 19," “Discovery by De- 
position.” Before the answer is filed, any or all of these methods for dis- 
covery should be employed to obtain all of the facts necessary for drafting 


"Rice v. Van Why, 49 Colo. 7, 111 Pac. 599 (1910). 
*Iut. Rev. Srat., c. 110, § 182(1) (1949). 

*Id. § 259.17. 

1d. § 259.18. 

Id. § 259.19. 
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a proper answer.’* In a chancery case under Section 24 of the Evidence 
Act,’* it was held that the plaintiff could proceed to take the deposition of a 
defendant before the issues were joined." 

In a tort case the deceased was standing on a sidewalk, when he was 
struck following the collision of two automobiles in the street. Obviously 
one or the other or both were liable.’* Following a verdict against one de- 
fendant, both that defendant and the plaintiff asked for a new trial. The 
appellate court stated that the evidence in the record was far from satisfac- 
tory and approved the granting of a new trial. The appellate court stated 
that “Section 58 of the Civil Practice Act, Cahill’s St. Ch. 110, | 186, and 
other provisions of that act, and the rules of the Supreme Court furnished 
ample machinery for discovering before trial who was to blame.” The ap- 
pellate court also quoted from Ladd v. Cochran and McCluer Co.,* in 
which it was stated, “It is to be hoped that hereafter most, if not all, of the 
facts will be adduced before the actual trial begins, pursuant to section 58, 
and other sections of the new Practice Act in connection with Rules 17, 18 
and 19, adopted by our Supreme Court, so that there will be fewer appeals 
and reversals for failure to bring out the facts.” In reversing another tort 
case, the appellate court stated, “If there is a re-trial of the case we have 
pointed out how the facts can be ascertained before trial in Aarseth v. 
Stein... . ”™* 

Now that attorneys have had full opportunity to acquaint themselves 
with the methods of discovery before trial, the courts will become more and 
more impatient with the attorney who starts fishing for facts during a trial. 
Discovery of all the unknown facts necessary to a proper answer should 
be made before the answer is filed. 


SPECIAL STATUTES 


The Practice Act, supplemented by the Supreme Court Rules, regulates 
pleading in all cases except those pleadings controlled by special statutes. 
Section 31(2) of the Practice Act’® provides as follows: “Proceedings in 
attachment, ejectment, eminent domain, forcible entry and detainer, garnish- 
ment, habeas corpus, mandamus, ne exeat, quo warranto and replevin, or 
other actions in which the procedure is regulated by special statutes, shall 
be in accordance with the statutes dealing therewith.” When working with 
any one of these special statutes, therefore, the pleader should consult the 
statute and follow it explicitly. Even lawyers with long experience find it 
necessary or advisable to proceed in this manner. 


2 See Summer, 1950, issue of Law Forum. 

"Tuy. Rev. Stat., c. 51, § 24 (1949). 

* Schmidt v. Cooper, 274 Ill. 243, 113 N. E. 641 (1916). 

% Aarseth v. Stein, 278 Ill. App. 16, 19 (1st Dist. 1934). 

16274 Ill. App. 427, 433 (1st Dist. 1934). 

* Plodzien v. Segool, 314 Ill. App. 40, 46, 40 N. E.2d 783, 786 (1st Dist. 1942). 
Tut. Rev. Stat., c. 110, § 155(2) (1949). 
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Thus, where a defendant in a forcible entry and detainer case sought 
to file a counterclaim for money due him from the landlord, the court said 
“Section 38 must, of course, be read in connection with the entire act, and 
the provision that a set-off may be pleaded ‘as a cross-demand in any 
action’ is limited by the provisions of section 1 and subsection 2 of section 
31 to matters of procedure not regulated by special statutes, which would 
exclude actions in forcible detainer.”?® 


PLEAS IN ABATEMENT 


At common law, all pleas in abatement and dilatory pleas were required 
to be interposed at the first opportunity. It was held to be too late to file 
such a plea after demurring to the plaintiff's declaration, after moving for 
a continuance of the action, or after pleading in bar of the action. Pleas in 
abatement and dilatory pleas embrace all defenses which merely delay or 
defeat the present action while leaving the cause of action unsettled. These 
pleas include such defenses as lack of jurisdiction of the court; disability of 
the plaintiff or defendants; misnomer; variance; misjoinder and nonjoinder 
of parties; death; insanity of a party; alien enemy; and other actions pending 
between the same parties. 

Section 43(3) of the Practice Act provides, “All defenses, whether to 
the jurisdiction or in abatement or in bar, may be pleaded together, but the 
court may order defenses to the jurisdiction or in abatement to be tried 
first. An answer containing only defenses to the jurisdiction or in abate- 
ment shall not constitute an admission of the facts alleged in the plaintiff’s 
complaint.”?° While defenses in abatement and in bar may be pleaded to- 
gether, defenses in abatement logically should come first and should be set 
out in separate paragraphs. In the event that defenses in abatement present 
only questions of law, they will be decided by the court before any evi- 
dence is heard on questions in bar. In the event that defenses in abatement 
present questions of fact, the court may require the jury to return a verdict 
on those defenses before any evidence is heard on questions in bar. Defenses 
in abatement need not be stated in any particular form. They need only to 
state, in simple words, such ultimate facts as will show that the defendant 
is entitled to the relief sought. 


PLEAS IN BAR 


Before a defendant decides to set forth in his answer matters in bar of 
the allegations in the complaint, he should first determine what he is pre- 
pared to admit. 


*Sauvage v. Oscar W. Hedstrom Corp., 322 Ill. App. 427, 433, 54 N. E.2d 725, 
727 (1st Dist. 1944). 
* Tut. Rev. Srat., c. 110, § 167(3) (1949). 
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_ Section 40(2) of the Practice Act provides, “Every allegation, except 
allegations of damages, not explicitly denied shall be deemed to be admitted, 
unless the party shall state in his pleading that he has no knowledge thereof 
sufficient to form a belief, and shall attach an affidavit of the truth of such 
statement of want of knowledge, or unless the party has had no opportunity 
to deny.” In the event that the defendant does not intend to deny owner- 
ship and operation of the instrumentality involved in an accident, for in- 
stance, the writer recommends that the pleader state simply that the de- 
fendant admits that he owned and operated the building, the automobile, 
or the instrumentality involved. Should the answer ever get into the evi- 
dence or be in dispute, the frank statement of such an admission in the 
answer has its advantages. It tends to build confidence. A defendant may, 
of course, just as easily admit an allegation in the complaint by saying 
nothing at all about it in the answer. What is not denied is admitted. 

The defendant’s failure to answer the complaint admits only that those 
facts alleged therein are true, not that they constitute a cause of action. No 
judgment should be rendered thereon by default, if such facts do not con- 
stitute a cause of action.” 

“While the Civil Practice Act does away with those matters dis- 
tinguishing the forms of action, and while it provides that all pleadings 
shall contain a concise statement of the pleader’s cause of action, those 
substantial averments of fact heretofore necessary to state a cause of action 
are in no way affected by any provision of the act.”?* 

“It is a fundamental rule, with no exceptions, that a party must recover, 
if at all, on and according to the case he has made by his pleadings. He can- 
not make one case by his averments and have judgment on another and 
different ground, even though the latter is established by proof.”* 

In jury trials it is especially important not to deny in the answer those 
facts which can readily be proved against the defendant. When a fact 
denied in the pleadings is proved on the trial, the plaintiff can introduce in- 
to evidence the answer of the defendant by which the fact was denied, and 
thus show the defendant’s false or inconsistent position. Pleadings thus 
shown to be material may be admitted in evidence even though they have 
been disposed of, superseded, or withdrawn.* The jury, having found the 
defendant wrong or false in one particular, is likely to lose confidence in 
every contention made by the defendant. It is unwise for a defendant to 


7 Id. § 164 (2). 

* Templeman v. People, 295 Ill. App. 625, 11 N. E.2d 974 (4th Dist. 1938) (Ab- 
stract opinion). See also First Trust Joint Stock Land Bank v. Cutler, 293 Ill. App. 354, 
12 N. E.2d 705 (3d Dist. 1938). 

*® Whalen v. Twin City Barge and Gravel Co., 280 Ill. App. 596, 610-611 (3d Dist. 
1935), cert. denied 297 U. S. 714 (1935). 

*Fornoff v. Smith, 281 Ill. App. 232, 236 (4th Dist. 1935). 

* Niederle v. Chicago Rapid Transit Co., 264 Ill. App. 347, 355 (1st Dist. 1932); 
Stevenson v. Avery Coal and Mining Co., 143 Ill. App. 397, 401 (4th Dist. 1908). 
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state a fact or to assume a position which he cannot maintain. Winning a 
case with a jury is usually a matter of building confidence, and one ob- 
viously false step will lose that confidence. 


DENIALS SHOULD BE SPECIFIC 


The “general issue” was a common law pleading, which denied the 
whole substance of the plaintiff's declaration. The plea of “general issue,” 
at common law, put the entire burden of proof upon the plaintiff. The 
form of the general issue under common law pleading was as follows: 


“And the defendant, by __ , his attorney, 
comes and defends the wrong and injury, when, etc., and says that he 
is not guilty of the said supposed grievances above laid to his charge, 
or any or either of them in manner and form as the plaintiff has above 
thereof complained against him; and of this the defendant puts him- 
self upon the country, etc.” 





It is obvious from a cursory examination of this old museum piece that 
the plea of the “general issue” told the plaintiff practically nothing, except 
that the plaintiff must prove his whole case. It is equally obvious that to al- 
low the continued use of the “general issue” would defeat the purposes for 
which the Practice Act was designed. It was therefore abolished. 


It was intended, by the Practice Act, to make pleading in Illinois in- 
formative as well as issue forming. Section 40(1) of the Practice Act states 
among other things, “. . . every answer and subsequent pleading shall con- 
tain an explicit admission or denial of each allegation of the pleading to 
which it relates.”** It has become the horrible habit of many who draft 
answers in tort cases to get as close to the old “general issue” as possible. 
The answer will look something like this: 


ANSWER 


Defendant admits paragraph one of plaintiff’s complaint. 

Defendant denies paragraph two of plaintiff’s complaint. 

Defendant denies paragraph three of plaintiff’s complaint. 

Defendant denies paragraph four of plaintiff’s complaint. 

Defendant is not indebted to the plaintiff in any amount whatsoever. 


Mbwnd = 


The above is a flagrant violation of Section 40(1) of the Practice Act. 
Nevertheless some courts have been slow to strike even this sort of pleading, 
which leads to carelessness on the part of all parties. It is to be hoped that 
our judges will put an end to such practice. 

If the complaint is not too poorly drawn, the admissions or denials in 
the answer should, paragraph by paragraph, follow the allegations of the 


*Ir1. Rev. Srat., c. 110, § 164(1) (1949). 





SPRING] THE ANSWER 31 


complaint. This facilitates accurate checking by the defense attorney to 
see that all of the allegations in the complaint are covered either by an ad- 
mission or a denial. It is also a great convenience to the court who must de- 
termine, when the trial starts, what is disputed and what is not, that is, what 
the issues really are. It also helps the court in ruling on the materiality of 
evidence, and saves time when motions affecting various paragraphs are 
made by the plaintiff or the defendant during the trial. The defendant 
should see that the number of the paragraph containing an admission or 
denial in the answer corresponds to the paragraph of the complaint which 
made it necessary. 


ANSWERING A POORLY DRAFTED COMPLAINT 


It not infrequently happens, through ignorance, carelessness, or design, 
that a complaint will have a paragraph which is long, complicated, and in- 
volved, with unrelated allegations. For instance, take the following para- 
graph from a complaint: 


“4, Plaintiff further alleges that the defendant, by and through his 
agent and employee, carelessly, negligently, recklessly, with conscious 
indifference to consequences wilfully, wantonly and maliciously drove 
and operated his automobile, without having same equipped with good 
and sufficient brakes, at a high and dangerous rate of speed, without 
blowing his horn or giving a signal, on the wrong side of the street, 
from John Street into Market Street, without keeping a proper look- 
out for pedestrians, including the plaintiff, and without granting the 
plaintiff the right of way, contrary to the Statute of the State of Illinois 
in such case made and provided.” 


Obviously this paragraph should, on motion of the defendant, be 
stricken. The allegations of negligence and the allegations of wilful and wan- 
ton misconduct should be in separate counts. The statute relied upon should 
be set forth with sufficient particularity to inform the defendant which 
statute is relied upon. The other allegations should be arranged in separate 
sub-paragraphs, so that they can be admitted or denied. However, it takes 
time to prepare and serve a notice, to wait one’s turn to be heard before the 
court, and to argue motions. Anyway, the court may think the paragraph 
sufficient and not strike it after the time and work have been invested. The 
court might conclude that the allegations above set forth “reasonably inform 
the opposite party of the nature of the claim.” A defendant, after reading 
it, could hardly claim that he would be “surprised” at anything. 

It may be necessary to meet such a paragraph head-on, in a single para- 
graph of the answer, sub-divided, so that the allegations and denials of the 
defendant are clear, as follows: 


“4, Answering paragraph 4 of plaintiff's complaint, defendant says 
that at the time and place narrated in plaintiff's complaint the defendant 
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owned a motor vehicle and that said motor vehicle was being — 
by his agent, in his behalf. Defendant further says that the defendant 
did not, nor did his agent or employee operate said motor vehicle 
carelessly nor negligently nor recklessly and that he did not, nor did 
his agent or employee drive or operate said automobile, 


(a) Without having the same equipped with good and sufficient 
brakes, nor 

(b) At a high or dangerous rate of speed, nor 

(c) Without blowing his horn, nor 

(d) Without giving a proper signal, nor 

(e) On the wrong side of the street, nor 

(f) Without keeping a proper lookout for pedestrians, including the 
plaintiff, nor 

(g) Without granting the plaintiff the right of way, nor 

(h) Contrary to any Statute of the State of Illinois in such case made 
and provided. 


“Defendant further says that the defendant did not nor did his agent 
or employee in his behalf drive or operate said automobile with con- 
scious indifference to consequences nor wilfully nor wantonly nor ma- 
liciously, and that he did not nor did his agent or employee in his behalf 
drive or operate said automobile with conscious indifference to conse- 
quences, wilfully, wantonly or maliciously, 

(a) Without having the same equipped wtih good and sufficient 
brakes, nor 

(b) At a high or dangerous rate of speed, nor 

(c) Without blowing his horn, nor 

(d) Without giving proper signal, nor 

(ec) On the wrong side of the street, nor 

(f) Without keeping a proper lookout for pedestrians, including the 
plaintiff, nor 

(g) Without granting the plaintiff the right of way, nor 

(h) Contrary to any Statute of the State of Illinois in such case made 
and provided.” 


Drafting an answer in the above manner is tedious, but it is safe and 
will probably save time in the long run. It must be remembered that usually 
the charging paragraph is the only one which is so involved. 


CLARITY IN THE ANSWER 


The more complicated the case, the more important it is to have a clear 
arrangement of the allegations of the answer. Section 40(3) of the Practice 
Act provides, “Denials must not be evasive, but must fairly answer the sub- 
stance of the allegation denied.”?’ It is not unlikely that more than one 
judge will be obliged to interpret the meaning of the answer. Here again, 


"Iii. Rev. Srat., c. 110, § 164(3) (1949). 
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clarity builds confidence in the court. Judges frequently allow or deny 
motions simply because they are inwardly disgusted with the careless work- 
manship shown by the documents involved. It is the duty of the lawyers to 
make the work of the judges easier for them. Apparently we will never 
have enough judges, and we, as lawyers, should make a studied effort to 
save their time. 


THE NEGATIVE PREGNANT 


Since, under the statute, denials must not be evasive, but must fairly 
answer the substance of the allegation denied, a negative pregnant may not 
be employed in an answer. A negative pregnant is a form of negative ex- 
pression that implies or carries with it an affirmative. It is a denial in form, 
but is in fact an admission, as where the denial in haec verba includes the 
time and place, which are usually immaterial. The fault lies in the ambiguity 
of the rejoinder. For instance, where one denies that a partial payment 
was made on a certain day, the expression is ambiguous. You cannot tell 
whether the defendant meant he made no partial payment at all, or that he 
meant he did make a partial payment but did not make it on the specified 
day. To illustrate further, if the plaintiff alleges that he paid a certain sum, 
when in fact, he paid a lesser sum, the defendant must not deny payment 
generally. It is the duty of the defendant to say how much was paid. Fur- 
ther, should the plaintiff allege that on the 3rd day of January, 1950, he was 
riding as a guest in a motor vehicle operated and owned by John Smith, an 
answer which says that the defendant denies that on the 3rd day of January, 
1950, the plaintiff was riding as a guest in a motor vehicle owned and 
operated by John Smith contains the objectionable negative pregnant. Each 
allegation of the plaintiff should be singled out, and admitted or denied 
separately so that no ambiguity will exist. Where such a negative pregnant 
is employed a motion to make more definite and certain will lie. 

While the use of the negative pregnant is not good pleading, it is 
doubtful if, as a practical matter, its use will have dire consequences. The 
judge would probably strike such an answer on motion before trial but 
once the verdict has been obtained by the defendant it is doubtful if any 
judge would grant judgment for the plaintiff because of the poorly drafted 
answer. 


PLEADING EVIDENCE 


A fundamental rule of pleading is that only ultimate facts should be 
pleaded whether in the complaint or in the answer, and this means the final 
and resulting facts only, reached by processes of logical reasoning from the 
detailed or probative facts.” 


* Citizens Securities and Investment Co. v. Dennis, 236 Ill. App. 307 (1st Dist. 
1925). 
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Prior to the Practice Act, it was improper to plead evidentiary facts.”° 
This rule was not affected by the Practice Act but continues to be part and 
parcel of good pleading. 

It has rightfully been said that it is very difficult to determine the 
difference between evidentiary facts, legal conclusions, and ultimate and 
pleadable facts. A question as to the proper pleading of ultimate facts as 
distinguished from evidentiary facts was decided in Carlton v. Smith.*° This 
case involved a suit for damages for failure of the defendant to perform a 
contract for the sale of a laundry business to the plaintiff. An appeal was 
taken from a judgment for the defendant. The court stated that it was 
sufficient for the appellant to allege, “that the owner of the building 
tendered to appellee, a lease which was satisfactory to the latter, but that 
the appellee, however, capriciously, and to avoid the terms of the contract 

. refused to accept such lease.”*’ This was held to be a proper allegation 
ol an ultimate fact. The court was of the opinion that the appellant could 
not specifically have charged facts unless they had pleaded the evidentiary 
matters from which the deduction was made, which would have been re- 
pugnant to the fundamental rule that evidence cannot be pleaded. The 
defendant is most likely to encounter the peril of distinguishing evidentiary 
facts from ultimate facts in drafting affirmative defenses and in setting up 
equitable defenses and equitable counterclaims. 


Stated in different words, a defendant in his affidavit of facts is not 
required to state the evidence upon which he relies as a defense, but only 
the ultimate facts which give notice of the nature of his defense.*? 


Several cases in Illinois have been decided involving the construction 
of pleadings in relation to the question of pleading evidence. In a case in- 
volving the sale of goods, the defendant offered evidence tending to show 
that the goods had been sold to someone other than the defendant. Such 
evidence was objected to by the plaintiff on the ground that the affidavit 
of defense contained nothing concerning a sale to someone other than the 
defendant, and the objection was sustained by the municipal court. The ap- 
pellate court reversed the municipal court and stated that in an action for 
the purchase price of goods alleged to have been sold, it was error to refuse 
to permit the defendants to introduce testimony tending to show that the 
goods were sold to someone other than the defendant, even though the af- 
fidavit of defense did not set up the sale, as statements of evidence in an 
affidavit of defense are not required.** 

In another case** involving the question of the sufficiency of an af- 


* Duncan v. Dazey, 318 Ill. 500, 149 N. E. 495 (1925). 
* 285 Ill. App. 380, 2 N. E.2d 116 (4th Dist. 1936). 

* Carlton v. Smith, supra note 30 at p. 383. 

* Runyon v. Moon, 267 Ill. a 312 (3d Dist. 1932). 

* Laskey v. Mendelson, 191 App. 597 (1st Dist. 1915). (Abstract opinion.) 
* Matthiessen v. Duntley, 307 Ill. 36, 138 N. E. 178 (1923). 
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fidavit of merits filed to a statement of claim in a case of the first class in the 
Municipal Court of Chicago, the defendant filed an affidavit of merits stat- 
ing that he verily believed that he had a good defense to the suit upon the 
merits to the whole of the plaintiff's demands, and that his defense was, 
“There was no consideration for the execution of the note sued upon, and 
that the defendant was not at the time of the giving of said note indebted to 
the plaintiff upon any consideration whatever, and that the said promise of 
the defendant was a mere naked promise without any good and valuable con- 
sideration therefor.” Upon motion of the plaintiff, the affidavit of merits 
was stricken on the grounds of insufficiency. The defendant elected to 
stand by his affidavit of merits and judgment was entered in favor of the 
plaintiff in the sum of $28,125. The Supreme Court reversed the lower 
court and stated that the affidavit of merits was sufficient and that such an 
affidavit could not very well go into the details of setting up want of con- 
sideration as a defense to an action on a promissory note for the reason that 
there are no details for such an answer. To plead more would force the 
defendant to plead his evidence which no rule of pleading required. The 
court said that while the defendant must specifically deny every allegation 
of fact in the statement of claim, such facts need only be those essential to 
a statement of the plaintiff’s cause of action. The fact that the plaintiff set 
up his evidence in his statement of claim did not require that the defendant 
plead his evidence in answer thereto, or deny the evidence of the plaintiff. 
To decide otherwise would be in the teeth of settled rules of pleading. 

As a practical matter, few lawyers take the risk of failing to answer 
allegations in a complaint, even though such allegations amount to pleading 
evidence. The safer procedure is to attack the complaint by proper motion 
to strike the unnecessary allegations. If the motion is refused, the objections 
may be repeated in the answer or the allegations of evidence may be an- 
swered. Nevertheless, if an attorney is certain of his ground, he may refuse 
to answer allegations of evidence and thereby properly limit his answer to 
the denial of the requisite facts of a sufficient cause of action. It has been 
aptly stated: “One should not have to try the case in the pleadings.” 


PLEADING LEGAL CONCLUSIONS 


Where a pleading is not covered by a special statute or by a rule of the 
Supreme Court, it is the duty of the pleader not to set forth his evidence 
and not to plead conclusions. It is his duty to set forth in the complaint, in 
the answer, or in the counterclaim, those ultimate facts which show a right 
to recover or which show a defense. In this connection the pleader must 
keep in mind sub-paragraph 3 of Rule 13 of the Supreme Court, as follows: 
“In pleading the performance of a condition precedent in a contract, it shall 
be sufficient to allege generally that the party performed all the conditions 
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on his part; if the allegation be denied, the facts must be alleged in con- 
nection with such denial showing wherein there was a failure to perform.”* 

In an action for the breach of a written contract, by the terms of which 
the defendants agreed to sell to the plaintiff for two years all his require- 
ments of oil, gasoline, and lubricants which the plaincift might offer for sale 
to his customers, the plaintiff alleged in his complaint, “that plaintiff entered 
into and upon the work and performed all the things required of him, under 
the contract; that defendants, on or about the 6th of June, 1940, attempted 
to cancel said agreement and gave oral notice that they would not be bound 
thereby, and thereafter refused to be bound by the terms of said agreement, 
and that plaintiff was wrongfully deprived of large sums of money which 
he would have received under the agreement.” The defendants, in their 
answer admitted the contract and denied generally the other allegations of 
the complaint. The answer did not allege facts showing wherein there was 
a failure of the plaintiff to perform his part of the contract. The appellate 
court cited Rule 13 and said, “The defendants in their answer, did not com- 
ply with this rule. In their attempted denial of the allegation that conditions 
precedent had been performed, they failed to allege facts showing wherein 
there was a failure to perform. A denial of performance of conditions pre- 
cedent which does not comply with such a rule must be treated as an 
admission.”** 

In a petition for a writ of mandamus, the petitioner alleged that he was 
the assignee of a judgment in the amount of $2,000 against the City of 
Chicago and requested the court to direct the corporation counsel forth- 
with to issue a certificate certifying to the city comptroller that the judg- 
ment was in full force and effect and that no further proceedings were 
proper for the city in relation to the judgment. The petitioner was assignee 
of the deceased judgment creditor’s administratrix. The answer “admits that 
no appeal was ever taken from the judgment and that no part of the judg- 
ment has been paid, ‘but denies that such judgment is in full force and 
effect’ . . . . that respondent is not informed, save by the averments of 
the petition, as to whether Steinberg departed this life, whether the admin- 
istratrix of his estate was appointed by the probate court, or whether the 
administratrix was authorized to sell the judgment, but calls for strict proof 
thereof; but that he is informed and believes that the sale of the judgment 
was made with notice and knowledge that the judgment was not legal and 
final; that it was not honestly obtained and ‘was soon to be tested in a suit 
and litigation’; that the City refused to pay the judgment because it was ‘in- 
valid, unjust, and unconscionable . . . and was obtained dishonestly, as the 
result of fraud and collusion, and conspiring on the part of the original 
judgment creditor, his attorneys, agents, and others.’ 


* Tur. Rev. Srat., c. 110, § 259.13(3) (1949). 
* Moore v. Schoen and Krout, 313 Ill. App. 367, 370, 40 N. E.2d 562, 563 (4th 
Dist. 1942). 
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“The answer then sets up that the suit in which the judgment was 
tendered was for personal injuries sustained in an accident which occurred 
n the West Park System over which the city had no jurisdiction, and that 
the city was therefore not liable; that the facts were collusively suppressed; 
that the plaintiff did not come into court with clean hands because the 
judgment was ‘founded in fraud’.” The court said, “The answer did not 
deny the facts alleged in the petition or confess or avoid them by specifically 
averring the facts excusing the conduct of the respondent. It was not suf- 
ficient under the rule for the respondent to aver in his answer that he did 
not know the truth or falsity of the allegations of the petition.” 

The court, with reference to answers to petitions for mandamus, 
quotes from 13 Encyclopaedia of Pleading and Practice (716-718) as fol- 
lows: “The respondent in his return or answer must state the facts relied 
upon by him with certainty. Nothing is to be left to inference.”* 


AFFIRMATIVE DEFENSES 


Prior to the Practice Act of 1933, under the chancery practice, the 
rule was that the defendant must allege affirmative or special defenses in his 
answer if he expected to rely upon such defenses at the trial. Under the 
Practice Act of 1907 which allowed the general issue to be pleaded, it was 
possible for the defendant to bring most of his special and affirmative de- 
fenses under the plea of the general issue. The legislature, cognizant of the 
advantage of the chancery rule requiring the defendant to give notice to 
the plaintiff of any special defense which he desired to interpose, incor- 
porated said rule in the Practice Act of 1933.*° The Act enumerates certain 
affirmative defenses which must be set out in the answer: “payment, release, 
satisfactions, discharge, license, fraud, duress, estoppel, pledges, statute of 
frauds, illegality, that an instrument or transaction is either void or voidable 
in point of law, or cannot be recovered upon by reason of any statute or 
by reason of non-delivery, want or failure of consideration in whole or in 
part, and any defense which by other affirmative matter seeks to avoid the 
legal effect of or defeat the cause of action set forth in the plaintiff's com- 
plaint, or the defendant’s counterclaim, in whole or in part, and any ground 
or defense, whether affirmative or not, which if not expressly stated in the 
pleading, would be likely to take the opposite party by surprise, must be 
plainly set forth in the answer or reply.” 

In connection with this section, it must be remembered that an affirma- 
tive defense affords a defense to the whole or a part of the plaintiff’s 
demand. It does not afford affirmative relief beyond the plaintiff's demand. 


* Wille v. Hodes, 285 Ill. App. 331, 333-335, 1 N. E.2d 1015, 1016 (1st Dist. 1936). 
See also People v. Palmer, 356 Ill. 563, 569, 191 N. E. 199, 202 (1934). 
Tut. Rev. Stat., c. 110, § 167(4) (1949). 
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While a counterclaim may serve to protect the defendant, a counterclaim 
is based upon a claim which the defendant has against the plaintiff, whereas 
an affirmative defense sets up facts which show a reason why the plaintiff 
has no right to recover against the defendant on the allegations of the 
plaintiff's complaint. An affirmative defense is in effect a confession and 
avoidance. In order to avail himself of an affirmative defense, the defendant 
must set up new matter, not in the plaintiff's complaint, and the statute says 
this “‘must be plainly set forth in the answer or reply.” In drafting the af- 
firmative defense, the defendant must set forth the ultimate and issuable 
facts. He is not required to plead evidence nor is he allowed to plead legal 
conclusions. 

The courts of Illinois have construed Section 43(4) of the Practice 
Act, dealing with affirmative defenses, on many occasions. No useful pur- 
pose would be served by setting out those cases in detail in this article. 
However, for decisions dealing with the specific defenses see Smith Hurd 
Annotated Statutes.*® 


ALTERNATIVE DEFENSES 


Section 43(2) of the Practice Act provides, “When a party is in doubt 
as to which of two or more statements of fact is true, he may state them 
in the alternative, or, when they appear in different counts or defenses 
(whether legal or equitable) he may state the counts or defenses which con- 
tain them in the alternative, and a bad alternative shall not affect a good 
one.”*° Suppose a plaintiff alleges that he was a passenger but not a guest 
in a motor vehicle operated by the defendant. The defendant may answer, 
first, that the plaintiff was a guest and that the defendant was not guilty 
of wilful or wanton misconduct which was a proximate cause of the plain- 
tiff’s injury. The defendant, in the alternative, may answer that should it be 
determined by the court that the plaintiff was not a guest, still the de- 
fendant was not guilty of negligence which was a proximate cause of the 
plaintiff’s injury. 

Suppose, again, that the plaintiff filed suit under the Illinois Securities 
Law demanding the return of money given to the defendant for the pur- 
chase of certain securities alleged to have been sold without being properly 
qualified under the law. The defendant may answer that he did not sell the 
securities; and he may state, in the alternative, that the securities were 
exempt under a certain section of the Securities Law. It should be remem- 
bered, however, that pleading in the alternative must be done in good 
faith. A plaintiff sued for charges for transporting lettuce. The court stated 
“Defendants filed numerous defenses where they alleged that they did not 
own the lettuce and in the next paragraph that they did. This suit was not 


* Chapter 110, § 167 (1934). 
“Trt. Rev. Srat., c. 110, § 167(2) (1949). 
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filed until several years after the lettuce was shipped and obviously de- 
fendants knew whether they owned the lettuce or not and they cannot be 
excused on the ground urged that they had a right to plead alternative de- 
fense. This is only allowable when such matters are pleaded in good faith 
but we think that is not the fact in the instant case.”*? 

Where a party in the appellate court urges one of two alternatives and 
obtains a decision thereon, he cannot later, in a second appeal, under the 
other alternative urge that the relief first granted was of no value and that 
he should now have relief under the second alternative. The court stated 
that all questions which might have been presented to the appellate court 
in a single suit on appeal were settled by the decision in that suit as con- 
clusively as if they had been presented.*? 


COUNTERCLAIMS 


Although the subject of counterclaims** is an important one it is be- 
yond the scope of this article. We are here concerned with those aspects 
of the answer which aid in discovering the facts and narrowing the issues 
prior to trial. The function of the counterclaim in this area is the same as 
that of the complaint and reference should be made here to the first article 
in the symposium.“ 


DAMAGES 


Section 40(2) of the Practice Act** provides among other things, 
“Every allegation, except allegations of damages, not explicitly denied shall 
be deemed to be admitted .. . .” Therefore, even if the defendant defaults, 
the plaintiff still must prove his damages in order to obtain a judgment. As 
a matter of practice, allegations of damages in tort cases are answered in 
very general terms; for example, “defendant says that the plaintiff did not 
suffer damages as set forth in plaintiffs complaint.” Frequently a defendant 
answers the allegations of damages in tort cases by saying “defendant does 
not know whether or not the plaintiff was damaged as alleged in plaintiff's 
complaint and therefore denies the same and calls for strict proof thereof.” 
It has been the experience of the writer that, where liability is clear, the de- 
fendant fares better by contesting only the damages. Experts with fire arms 
long ago discovered that one can conduct a better defense with a rifle with 
which an accurate marksman can drive a nail, than with an open bore 
blunderbus which hits everything in general and nothing in particular. 


“Palmer v. Gillarde, 312 Ill. App. 230, 235, 38 N. E.2d 352, 355 (1st Dist. 1941). 
“Sears Roebuck & Co. v. Piasa Building and Loan Assn., 287 Ill. App. 290, 5 
N. E.2d 97 (4th Dist. 1936). 
“Tit. Rev. Srat., c. 110, § 162 (1949). 
“See Cleary, The Complaint, p. 1, supra. 
“Tri. Rev. Stat., c. 110, § 164(2) (1949). 
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EXHIBITS 


Section 36 of the Practice Act** provides, “Whenever an action, de- 
fense or counterclaim is founded upon a written instrument, a copy thereof, 
or of so much of the same as is relevant, must be attached to the pleading 
as an exhibit. In either case the exhibit shall constitute a part of the pleading 
for all purposes. No profert shall be necessary.” In a suit on a contractor's 
surety bond it was held that it was not necessary to set forth either the 
contract or the specifications; that the bond was the only agreement re- 
quired to be set forth in haec verba. The court stated, “The action is 
founded upon the bond of defendant and it is the only agreement which it 
was necessary to set forth in haec verba. The recitals in the complaint as 
to the construction contract are only matters of inducement. The complaint 
would be sufficient if it merely recited the substance of a construction 
contract, the substance of a contract between the general contractor and the 
beneficial plaintiff, the bond in haec verba, the performance by the beneficial 
plaintiff, and a default of the general contractor and defendant to pay.”** 

In an action on a sheriff’s bond, the substance of the bond was not 
pleaded, the bond was not set up in haec verba, and a copy of the bond was 
not attached to the amended complaint as an exhibit. It was therefore held 
that the court properly entered judgment upon a directed verdict for the 
defendants.*® 

In a suit by the holders of defaulted bonds to remove members of a 
bondholders committee, the complaint alleged fraud by the trustee bank 
and the members of the committee who were officers, directors, and 
stockholders of the bank. The plaintiffs failed to attach either the bond- 
holders agreement or the trust deed to the complaint. The complaint was 
dismissed.*® 

Section 36 does not require that a copy of the whole instrument be 
filed. The whole may be filed, “or so much of the same as is relevant.” It 
was held that the statute was satisfied where the complaint in a suit in 
equity to reform a deed set out the relevant portions of the deed. When 
that is done it is not necessary to recite the instrument in haec verba or to 
attach a copy as an exhibit, it being discretionary with the court whether 
a more specific statement of claim will be required. The court stated, “The 
complaint sets out the relevant portions of the deed. That is all that the 
statute requires.”®° 

Exhibits which are inconsistent with the allegations of the complaint 
negative and control the allegations.** The word “profert” as referred to in 


“Tri. Rev. Stat., c. 110, § 160 (1949). 

“ Harris v. American Surety Co., 372 Ill. 361, 368, 24 N. E.2d 42, 46 (1939). 

“Sarelas v. Fagerburg, 316 Ill. App. 606, 45 N. E.2d 690 (1st Dist. 1942). 

“ Aukopovicz v. Heymann, 300 Ill. App. 243, 20 N. E.2d 826 (1st Dist. 1939). 

© Darst v. Lang, 367 Ill. 119, 124, 10 N. E.2d 659, 662 (1937). 

* Woods v. First National Bank of Chicago, 314 Ill. App. 340, 344, 41 N. E.2d 
235, 237 (ist Dist. 1942). 
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Section 36 originally implied that the written instrument pleaded was pro- 
duced in court and read, or a copy thereof annexed to the pleading or shown 
to the court. Later, profert became merely an allegation formally made in 
pleading where a party alleges a deed that he shows in court, it being in 
fact retained in his own custody. This is no longer necessary. 


FOUNDATION FOR INSTRUCTIONS 


In drafting an answer the eventual trial of the case should be kept 
in mind. It has become the practice of many attorneys who try tort cases 
for the plaintiff, in an effort to define the issues for the jury, to offer an 
instruction setting forth most of the allegations of the complaint, and con- 
cluding by telling the jury that if they believe from a preponderance of 
the evidence and under the instructions of the court that the plaintiff has 
proved that he was in the exercise of due care, that the defendant was 
guilty of one or more of the particular acts of negligence set forth in the 
instruction, and that such negligence caused or proximately contributed to 
cause the accident, the jury should find the defendant guilty. In most cases 
containing such an instruction, the judgment has been affirmed, although 
courts of appeal frequently have said that they disapprove of such an in- 
struction. So long as the decisions of the courts of appeal amount to no 
more than a disapproval, without a reversal because of the instruction, the 
effectiveness of the disapproval is wholly imaginary. The trial courts are 
continuing to give them. For instance, the plaintiff will allege in his com- 
plaint that the defendant was guilty of negligence in one or more of the 
following particulars: (a) defendant carelessly and negligently drove and 
operated his motor vehicle at a high and dangerous rate of speed; (b) de- 
fendant carelessly and negligently drove and operated his motor vehicle 
without keeping a proper lookout for pedestrians; (c) defendant operated 
his motor vehicle at a high and dangerous rate of speed without blowing 
his horn; etc. If the plaintiff has a right to put these allegations in the form 
of an instruction such as suggested above, then so also does the defendant 
have a right to set forth in his instruction the allegations of his answer. 
Therefore, in the answer, in addition to stating that the defendant did not 
do the things set forth in sub-paragraphs (a), (b), and (c) of the plain- 
tiff’s complaint, thereby merely negativing the plaintiffs allegations, the 
defendant, in his answer, may say that the plaintiff was guilty of negligence 
which proximately contributed to his injury in the following particulars: 
(a) plaintiff negligently ran across the street at a reckless rate of speed; 
(b) plaintiff negligently ran into the street from between parked cars 
without keeping a proper lookout; (c) plaintiff negligently hurried across 
the street in the face of or between numerous oncoming vehicles without 
giving the defendant any opportunity to become aware of his presence. 
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Naturally, a plaintiff’s instruction, formed as above, to great extent 
sounds like an argument from the mouth of a judge in favor of the plaintiff. 
If such an instruction is given for the plaintiff, then, on the basis of an 
answer such as is above suggested, the defendant may offer an instruction 
setting forth the fact that the complaint was an unsworn statement and did 
not tend to prove anything in the case; that the burden of proof was on the 
plaintiff to prove the misconduct charged in the complaint; and adding that 
the defendant in his answer alleges that the plaintiff was guilty of one or 
more of the following acts of negligence which proximately contributed to 
his injuries, setting them forth. If the answer is attacked, then carry the 
fight back to the complaint. Many generals have said that the best defense 
is a good offense. Therefore, file an answer which will furnish the founda- 
tion for an instruction which will recite the negligence of which the plain- 
tiff was guilty, instead of relying merely upon saying no to what the 
plaintiff has alleged in his complaint.* 


PENALTIES—CONSEQUENCES 


In preparing the answer, the pleader should bear in mind that its pur- 
pose is to isolate issues and to set up defenses whereby the defendant may 
escape partial or total liability. In the fulfillment of this objective, care must 
be used to select the proper method in order to avoid certain penalties or 
consequences. 

In the event a mistake has been made by the pleader, there are several 
sections of the Civil Practice Act and of the Rules of the Supreme Court 
which provide that errors may be corrected “upon such terms and con- 
ditions as shall be reasonable.” This gives the trial court very broad dis- 
cretion in the game of consequences. The courts of appeal have been very 
reluctant to hold that a trial court has abused its discretion. 

The following references should be noted in the preparation of an 
answer. Section 35(2) of the Civil Practice Act** provides, among other 
things, “The allegation of the execution or assignment of any instrument in 
writing shall be deemed to be admitted unless denied by a pleading verified 
by oath, unless such verification is excused by the court.”* 

In preparing a verified answer, the pleader should carefully consult 
Section 35 of the Civil Practice Act.** A pitfall that may be encountered 
under this section is illustrated by the case of Lee v. Morris.°* The allega- 


* See Goldberg v. Capitol Freight Lines, Ltd., 382 Ill. 283, 292, 47 N. E.2d 67, 72 
(1943); Lotspiech v. Continental Illinois National Bank and Trust Co., 316 Ill. App. 
482, 45 N. E.2d 530 (1st Dist. 1942). 

Try. Rev. Srat., c. 110, § 159(2) (1949). 

“See Duncan v. National Bank of Decatur, 285 Ill. App. 305, 1 N. E.2d 902 (3d 
Dist. 1936). 

*Trr. Rev. Srat., c. 110, § 159 (1949). 

* 326 Ill. App. 555, 65 N. E.2d 573 (2d Dist. 1945). 
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-tions of the complaint in this case were stated positively and affirmatively, 
whereas the supporting affidavit that the complaint was true to the best of 
the affiant’s knowledge, information and belief, was deficient, as it did not 
show which paragraphs were true to the best of the affiant’s knowledge, 
and which were true to the best of his information and belief. 


Section 37(3) of the Civil Practice Act*’ provides, “Whenever a bill of 
particulars, in an action based on a contract, contains the statement of items 
of indebtedness and is verified by oath, tlie items thereof shall be deemed 
admitted except in so far as the opposite party shall file an affidavit specifi- 
cally denying the same, and as to each item denied, stating the facts upon 
which such denial is based, unless such affidavit is excused by the court.” 
Since a bill of particulars is usually called for and filed after the complaint 
and answer have been filed, a defendant may easily overlook the necessity 
of answering the items in the bill of particulars under oath, and so find that 
he has admitted them. 

Section 39 of the Civil Practice Act*® provides, “Subject to rules, sup- 
plemental pleadings, setting up matters which have arisen after the original 
pleadings were filed, may be filed within a reasonable time by either party 
by leave of court and upon terms, but no pleading i in the nature of a plea 
puis darrein continuance shall constitute a waiver of other answers or de- 
fenses.” As a matter of fact, supplemental pleadings are usually allowed to 
be filed almost as a matter of course, and with no penalty whatever. 

Further, under Section 46(3),°° “A pleading may be amended at any 
time, before or after judgment, to conform the pleadings to the proofs, upon 
such terms as to costs and continuance as may be just.” The filing of an 
amended pleading without leave of court is grounds for striking such 
amendment.® On appeal an ever present help in time of trouble is Section 
42(3)* which provides, “All defects in pleadings, either in form or sub- 
stance, not objected to in the trial court, shall be deemed to be waived.” 


CONCLUSION 


In drafting the answer the pleader should constantly keep in mind the 
chief dangers, such as failure to refute a material allegation of the plaintiff’s 
complaint; failure properly to set forth affirmative defenses; failure to file, 
by permission of the court, an amendment to the answer setting forth a 
special defense, where one is unexpectedly developed during a trial; failure 


Iu. Rev. Srat., c. 110, § 161(3) (1949). 
Id. § 163. 
* Id. § 170(3). 
“ Reinhardt v. Security Insurance Co., 287 Ill. App. 320, 4 N. E.2d 883 (4th Dist. 
1936). 
“Tui. Rev. Srat., c. 110, § 166(3) (1949). 
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to verify a pleading where a preceding pleading has been verified; failure 
to file a verified refutation of the alleged execution or assignment of an 
instrument in writing; or failure to file an affidavit as to the inaccuracy of 
items set up in a verified bill of particulars. 

The purpose of all pleading is to inform the parties of the ultimate 
facts and to narrow the issues. The pleading which contributes most toward 
narrowing the issues is the answer. Little, if anything, is ultimately gained by 
concealment of a real issue or by confusing the issues. A studied effort 
should be exerted to make the position of the defendant definite and clear. 




































THE USE OF MOTIONS AS A METHOD 
. OF DISCOVERING FACTS AND 
NARROWING ISSUES 


BY DAVID M. BURRELL* 


BEFORE LURCHING INTO A DISCUSSION of the problems imposed 
by the title, it will prove helpful to turn the title into the form of a question 
and see if it is a sensible question. If the modern scientist asks himself a 
question which is so phrased that it does not permit any operations to be per- 
formed in order to find the answer, the next step is to attempt to rephrase 
the question. If persistent effort refuses to yield a question with opera- 
tional significance, the scientist sends it over to the philosophy department 
and goes on to a more fruitful line of endeavor. Therefore, it will be neces- 
sary to inquire if we are dealing with questions likely to produce some 
operational answers and this, in turn, opens up the whole theory of 
pleading. 


THEORIES OF PLEADING 


Any standard work such as Clark’s Code Pleading’ may be referred to 
for the delineation of the four theories of pleading: writ pleading, issue 
pleading, fact pleading, and notice pleading. The first theory has long since 
been abandoned and the last requires an answer to the question: “Notice 
of what, the issues or the facts?” Therefore, the inquiry can be narrowed 
down to the question of whether we have issue pleading or fact pleading. 

The theory behind issue pleading originated with the common law 
which postulated the possibility of an ideal sequence whereby each party 
made admissions and denials until finally one said “’tis A” and the other said 
“*tain’t A.” This method looked deceptively good on paper. The difficulty 
arose because of the great fog surrounding the variety of allegations which, 
in any given case, would be included within the abstraction “A.” Otherwise 
stated, it was not at all like one party claiming that a box on a table would 
be found to contain six matches and the other party saying that the box 
would be found to contain nothing but two marbles and four matches or 
nothing at all. What was affirmed and denied became a by-product of two 
disastrous trends: the first was an ever increasing devotion to formal and 


*DAVID M. BURRELL. B.A. 1929, LL.B. 1932, Yale University; member 
of the firm of Burrell and Burrell, Freeport, Illinois. 


7 CLARK ON Cope Pieapine (2d ed. 1947). 
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esoteric rules, the second was a lack of awareness that pleading is entirely 
confined to words and that the pleader’s words are useless to the public if 
they do not refer to real life situations. 

This second objection is valid, notwithstanding the common law plead- 
ers’ insistence on the necessity of pleading “ultimate facts” rather than 
“conclusions” on the one hand or “evidentiary facts” on the other. It may 
tentatively be proposed that the failure to develop a workable theory based 
on the concept of “fact” is the root of pleading difficulties, both past and 
present. Before turning to this, it is necessary to disclose that the difference 
between common law and code pleading in Illinois is more fancied than real 
because each system stumbles on this problem created by the nebulous con- 
cept of a fact. And, parenthetically, it may be observed that those codes? 
adopting the fact theory of pleading so beloved by pleading reformers* 
have little to offer as an improvement for the same reason—the professors do 
not give you an operational definition of a fact. 


ILLINOIS’ THEORY OF PLEADING 


To return to the main theme, it can easily be demonstrated that fact 
pleading is an integral part of issue pleading and that issue pleading is the 
official current philosophy of the Illinois courts. Seventeen years have 
passed since code pleading was officially inaugurated in Illinois without any 
deviation* from Walters v. City of Ottawa’: 


“Cause of action’ includes every fact necessary for the plaintiff to 
prove to entitle him to succeed,—every fact that the defendant would 
have a right to traverse. It has been said to be the right to prosecute 
an action with effect... . The terms ‘right of action’ and ‘cause of 
action’ are equivalent expressions.” 


By definition it is apparent that one had to know how to state the “proper 
facts” in order to state a cause of action. It was also necessary for the plain- 
tiff to state a cause of action in order for any issues whatever to develop 
so that the whole problem, both before and after the code, comes down to 
a question of the proper words which must be used before the court will 
say that you have stated a cause of action. 

It should not be assumed that there is no merit to the Illinois definition 
as embodied in the Walters case. The technically competent pleader is 


*For a discussion see CLARK ON Cope PLEADING, 225 et seq., and Harrow ILLINots 
Practice Manvat, 68 et seq. (1936). 

*CxarK ON Cope PLEADING. 

‘The requirements for stating a cause of action have remained constant both be- 
fore the code of 1933 (Geiger v. Merle, 360 Ill. 497, 196 N. E. 497 [1935]; Stephens 
v. I. C. R. R, 256 Ill. App. 111 [3d Dist. 1930]), and after (City of Elmhurst v. 
Kegerries, 392 Ill. 195, 64 N E.2d 450 [1946]; Reid v. Chicago Title and Trust Co., 329 


Il. App. 134, 67 N. E.2d 411 [1st Dist. 1946]). 
240 Ill. 259, 263, 88 N. E. 651, 653 (1909). 
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~ merely required by this rule to go back into an historical search and dis- 
cover the “substantive” law pertaining to his case. The difficulties of distin- 
guishing between procedural law and substantive law in borderline cases 
will not bother him as his inquiry is directed to the words that he finds in 
the cases when the court sums up what is thought to be necessary in stating 
a cause of action, or in proving a case authorizing recovery. Having found 
the key words the pleader will make his complaint match up with the cases 
on the substantive law and he has the answer. This is obviously word magic 
manipulated according to the theory of jigsaw puzzles, but, at least, this 
is what we have done for many years and, if there is to be any improvement, 
it is not going to be a result of reiterating the dogma that we must plead 
ultimate facts or anything of the sort. As we have observed, this has been 
going on for years with no change in the net results. Except for this failure 
to develop a workable definition of a “fact,” however, the present system 
has tangible merits which are disclosed by asking if it provides sufficient 
notice to the opposing party of the evidence which he is likely to be called 
upon to meet. In the great majority of cases the answer is in the affirmative. 
A confusion arises where a pleader starts out with no theory of his case and 
tries to develop one as he goes along. Here, the opposing side may well be 
caught off guard and this indicates that one of the essential functions which 
motion practice can perform within all of the limits of the present theory 
is to force the opponent back on precedent and make him set forth a 
recognized theory in his complaint, counterclaim, defense, or reply. 

If we have been lucid this far, it will appear that Walters v. City of 
Ottawa still dominates the theory of pleading in vogue in Illinois. While 
this inertia of doctrine is usually attributed to judicial resistance to change, 
it is a blessing in disguise in this instance: the Practice Act of 1933 is so 
wonderfully confused it could scarcely form the basis for a coherent theory 
of pleading. Although this is not the place for a searching analysis, enough 
reference must be made to the Act to document this sweeping charge. Sec- 
tion 31(1)* was designed to abolish the forms of actions and the names 
given to them but it concludes by providing that it “shall not be deemed 
to affect in any way the substantial averments of fact necessary to state any 
cause of action either at law or in equity.” And, it has been held to have 
had no effect upon the pleader’s problem of finding the right words to state 
a cause of action as a matter of substantive law.’ Contrary to the notion that 
this enjoins fact pleading upon the bar, it merely continues in effect the 
same rules articulated in the Walters case. Moreover, in drawing Section 
33 the codifiers specifically omitted the usual code requirement that the 
pleader should set forth the facts constituting his cause of action, counter- 
claim, defense, or reply. As enacted, Section 33(1)* provides: 


*Iux. Rev. Srat., c. 110, § 155(1) (1949). 
"Wouellner v. Illinois Bell Telephone Co., 390 Ill. 126, 60 N. E.2d 867 (1945). 
SIuy. Rev. Srat., c. 110, § 157(1) (1949). 
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“All pleadings shall contain a plain and concise statement of the plead- 
er’s cause of action, counterclaim, defense, or reply.” 


BILLS OF PARTICULARS 


Section 37° sets up the machinery for demanding bills of particulars, 
but it adds nothing to the theory of pleading and affords no guideposts so 
that either court or counsel can know when one is entitled to particulars 
or on what theory. 

Rarely will a party refuse to furnish a bill of particulars and suffer his 
pleading to be stricken so that the cases adjudicating this branch of the law 
are almost non-existent. One of the few cases in Illinois is Chicago and 
Northwestern Ry. Co. v. Chicago and Evanston R. R. Co.’° There the ap- 
pellee’s trial court judgment in a condemnation proceeding was reversed. In 
the course of the opinion, which was adverse to the appellee on every con- 
ceivable point, the court remarked that the appellee should have been 
required to furnish a plan showing the use to which it proposed to put the 
lands it sought to condemn and said, “The court declined to enter such a 
rule and overruled the motion. We have no hesitancy in holding the court 
erred in its ruling upon this question.” However clear this seems to be as a 
ruling, it must be put down as one of those judicial outbursts which can be 
explained only on the epigastric theory of decisions. The case contains no 
rule which can be applied to help the court the next time a question arises 
based upon a demand for a bill of particulars. 

A more extended discussion is to be found in Whittington v. National 
Lead Co.,* wherein it was held that a complaint based upon an alleged 
violation of the Occupational Disease Act was properly stricken because 
of plaintiff’s refusal to furnish particulars. The court observed that it had 
never been the practice to grant a bill of particulars in “a simple action on 
the case for negligence.” But the court was careful to say that it did not 
indicate that a bill might not be granted but merely that the general prac- 
tice was, and should remain, otherwise. The court refused the contention 
that particulars could not be demanded in any tort case and concluded by 
groping toward a rationale based on the propositions that (1) the action 
was based upon an act of the legislature which set forth the basis of liability 
in very general terms, and (2) that the matter rested within the sound dis- 
cretion of the trial court. This last stated reason for the decision is like the 
clock that strikes thirteen and casts discredit on all of its previous strokes. 
One is inclined to wonder why the court bothered to write an opinion at all. 
To discuss the question of particulars the court, however, felt called upon 
to present the alternative basis for a decision based upon a concept of 


*Inr, Rev. Srat., c. 110, § 161 (1949). 
112 Ill. 589 (1884). 
* 236 Ill. App. 104 (1st Dist. 1925). 
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generality. But it is not at all clear why a general statute requires a bill 
which is not thought to be necessary in “a simple action on the case for 
negligence.” Nothing could be more vague than the general negligence al- 
legation which has long been considered sufficient.’* 


Recently, however, the Supreme Court has cast doubt upon this 
dogma. In Lasko v. Meier," the court said: 
“An averment that appellant was mogngne would add nothing to the 
sufficiency of the complaint. If the facts stated disclose negligence on 
his part, the averment is surplusage; and if they do not, it is useless.” 


This case poses some interesting questions. If taken seriously, it means a 
complete departure from the theory of pleading which has been in vogue in 
Illinois for many years. While no one in his right mind would argue that an 
allegation of negligence is an allegation of fact, nevertheless, this and many 
other high order abstractions have long been considered sufficient to 
satisfy the requirements of stating a cause of action. And, in this connection, 
it should again be noted that there is no requirement that allegations be on 
any given level of abstraction: even within a single complaint there may be 
some allegations that must be alleged at a low level of abstraction while 
others will pass muster even though stated in highly vague terms. If, on the 
other hand, we are going to have pleadings scrutinized on the theory that 
they must contain facts stated at a low level of abstraction, then it behooves 
bench and bar to evolve the theory consciously rather than letting it arrive 
in sporadic pieces. 
But the most enigmatical section of all is Section 42:%* 

“(1) If any pleading is insufficient in substance or form the court 

may order a fuller or more particular statement; and if the pleadings 

do not sufficiently define the issues the court may order other plead- 

ings prepared. 

“(2) No pleading shall be deemed bad in substance which shall contain 

such information as shall reasonably inform the opposite party of the 

nature of the claim or defense which he is called upon to meet. 


* The classic authority for the general negligence allegation is Chicago City Rail- 
way Co. v. Jennings, 157 Ill. 274, 41 N. E. 629 (1895). The plaintiff was injured when 
his horse and buggy were struck by the defendant’s street railway car. The opinion is 
replete with citations to Chitty and discussions as to what constitutes a fact. It was 
held that the general negligence allegation fulfills the requirements of Chitty’s defini- 
tions. The actual reason for the decision would seem to be that street cars properly 
operated do not run into buggies driven with due care and caution. In other words, 
the case states an unexpressed theory that the fact that the accident occurred is equal 
to the guilt of the defendant, or at least it shifted the burden of proof to the de- 
fendant. The court seems to have had in mind the proposition that there were only a 
limited number of things which the operator of a street car could do and that, there- 
fore, the defendant must have known what the plaintiff would expect to prove to 
establish a breach of duty. The case is a remarkable illustration that chaos results when 
a problem is discussed in language which is not appropriate. 

% 394 Ill. 71, 77, 67 N. E.2d 162, 166 (1946). 

“Tui. Rev. Srat., c. 110, § 166 (1949). 
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“(3) All defects in pleadings, either in form or substance, not objected 
to in the trial court, shall be deemed to be waived.” 


The second paragraph is a clear statement that a pleading shall not be held 
to be bad in substance if it fulfills the notice function. However, it is im- 
plicit in the first paragraph that if the pleadings sufficiently define the issues 
they are not insufficient in substance. Thus, the net result is that the Prac- 
tice Act has effected no change whatever in the theory of pleading because 
it always has been the rule that the pleadings should define the issues and 
if they do, it follows, by definition, that the other side has notice of “the 
nature of the claim or defense which he is called upon to meet.” Otherwise 
stated, we are right back where we started, unless Lasko v. Meier can be said 
to have upset all precedent. Discussing this section of the Act the court 
said: 
“If the defendant desired a more complete and detailed statement it 
could have been obtained by a motion under Section 42 of the Civil 
Practice Act. This section also provides that any objection to a plead- 
ing in substance or form is waived by failure to raise objections in the 
trial court.”?® 


If taken literally this would seem to require the allowance of motions asking 
for all manner of detailed statements never before considered necessary or 
proper. 

Since a highly complicated procedure is apt to be a social waste and of 
benefit only to the lawyer, it might well be doubted whether the Practice 
Act provisions concerning bills of particulars and motions for a more spe- 
cific statement should not be drastically redrawn so as to provide guide- 
posts for the trial court. For the most part the liberal provisions for taking 
depositions of any other person or any other party render obsolete most 
of the procedure concerning bills of particulars and motions to make more 
definite and certain.’ 


MOTIONS UNDER SECTION 48 


Section 48*" sets forth nine objections that may be raised by motion 
where the defects appear on the face of the pleading, or by motion sup- 
ported by affidavit where they do not. This is authorization for that which 
was prohibited at common law under the rule forbidding the use of speak- 
ing demurrers.’* The section is of definite value as it permits the parties to 
get a final decision without a trial and at an early stage of the case. It is also 


* 394 Ill. 71, 77, 67 N. E.2d 162, 166 (1946). 

*See 1 Moore’s Feperat Practice 297-317 (1947 Supplement) for an interesting 
discussion to the effect that bills of particulars and motions to make more definite and 
certain are a hindrance to good pleading practice. 

"Tri. Rev. Srat., c. 110, § 172 (1949). 

* Wood v. Papendick, 268 Ill. 383, 109 N. E. 266 (1915). 
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_ true that an improvement has been effected by Section 45'° of the Practice 
Act which substitutes a motion specifically setting forth the nature of the 
objection for the old general demurrer. Notwithstanding the enthusiasm of 
some commentators for the mere change of name from demurrer to mo- 
tion,”° it would seem reasonably clear that there is no magic in the change 
alone. 


IDENTITY OF THE PLAINTIFF 


One of the things which the defendant can not discover by motion or 
in any other way is the identity of the plaintiff. The Civil Practice Act, 
Section 22?! is a repetition of Section 18 of the Practice Act of 1907%* and 
provides: 


“Any civil action hereafter brought under or by virtue of the sub- 
rogation provision of any contract or under or by any subrogation by 
operation of law shall be brought either in the name of, or for the use 
of the subrogee; provided, the subrogee shall in his pleading on oath, or 
by his affidavit where pleading is not required, allege that he is the 
actual bona fide subrogee and set forth how and when he became such 
subrogee.” 


Interpreting the 1907 Act it has been held that the provision that the 
assignee shall state how and when he became assignee only applies if the 
assignee chooses to sue in his own name.** Consequently, a single accident 
involving subrogation may present a bewildering array of different persons 
or corporations interested in the same transaction and entitled to sue in the 
name of the subrogor. For example, out of one automobile accident involv- 
ing a vehicle owned by a corporate employer may arise: (1) a suit by the 
workmen’s compensation carrier in the name of the corporation under Sec- 
tion 29 of the Compensation Act; (2) a suit by the corporation for its own 
loss and damage; (3) a suit by the automobile collision carrier of the cor- 
poration; (4) and lastly, a suit by the fire insurer of the corporation’s 
motor vehicle. Presumably there is no limitation on the number of people 
who may borrow someone else’s name for the purpose of suit. The problem 
becomes complicated when one of the several suits has terminated in a 
judgment which is pleaded as res judicata in one of the others.” 


* Tut. Rev. Srat., c. 110, § 169 (1949). 

Pike, Objections to Pleadings under the New Federal Rules of Civil Procedure, 
47 Yaue L. J. 50, 52 (1937). 

Itt. Rev. Srat., c. 110, § 146 (1949). 

* In. Rev. Srat., c. 110, § 18 (1908). 

* Bell & Howell Co. v. Spoor, 225 Ill. App. 256 (1st Dist. 1922); Surface v. C. M. 
and St. P. Ry. Co., 191 Ill. App. 261 (2d Dist. 1915). 

*Res judicata can be predicated upon a judgment on motion as well as on the 
merits. Life Printing and Publishing Co., Inc. v. Field, 327 Ill. App. 486, 64 N. E.2d 
383 (1st Dist. 1946). 
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SPLITTING A CAUSE OF ACTION 


Here, we run into the further difficulties stemming from the vague 
rules concerning the splitting of a cause of action and the solution is not 
made easy when our Supreme Court has decided that neither res judicata 
nor estoppel by verdict can be spelled out of two actions, one for personal 
injuries and the other for property damage, even though both actions be- 
long to the same person®® and, almost immediately thereafter, has held 
precisely the opposite.** Even though the latest case, Little v. Blue Goose 
Motor Coach Co., does not mention the first one, it is presumably the law 
and it results in the doctrine of res judicata being applied so as to cut off a 
claim by a person with a legitimate interest in a transaction and without any 
means, other than accidental, of knowing that other litigation was being 
carried on, the outcome of which would act as a bar. The question of what 
the law ought to be is not easy to answer. On the one hand, it is desirable 
to cut short litigation at the earliest possible moment. On the other hand, if 
a person is involved in a transaction wherein the separate rights of many 
persons are affected, it is scarcely arguable that one suit should also termi- 
nate all questions. The nature of the problem is illustrated by the case where 
one owning and operating a motor vehicle is involved in an accident and 
seriously injured. Suppose that the automobile insurer brings a suit (which 
may even be in a justice court) in the name of the insured to recover for 
the property damage. Will a judgment for the defendant bar the personal 
injury claim??" 


HEARINGS ON THE MOTIONS 


Some commentators would object to our motion practice because it 
does not embody any requirement that motions cannot be heard in advance 
of trial without obtaining a special order.?* Quite obviously this is based 
upon the premise that most plaintiffs are virtuous and most defendants 
vicious. It is further assumed that most defendant’s motions are interposed 
for delay and without any foundation in law. Without making a statistical 
survey it would seem impossible to discuss the subject at all except to 
counter with the equally unsupported statement that most defendant’s at- 
torneys are now wary about interposing insv}stantial motions as they 
merely tend to educate the opponent. 


DESIRABILITY OF FILING A MOTION 


There is obviously a big difference between the situation where it is be- 
lieved that a party, either plaintiff or defendant, has failed properly to state 


* Clancey v. McBride, 338 Ill. 35, 169 N. E. 729 (1930). 

* Little v. Blue Goose Motor Coach Co., 346 Ill. 266, 178 N. E. 496 (1931). 

**For annotations as to decisions in other jurisdictions see Notes, 140 A. L. R. 
1241 (1942) and 166 A. L. R. 870 (1947). 

* Pike, supra note 19, at 56. 
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a claim or defense merely because of his pleading ineptitude and the situa- 
tion where it is believed that the opposite party can never frame a claim 
or defense which he can prove. In the latter case two choices are presented. 


Motions Prior to Trial 


In the first place, one can move to dismiss the complaint, counterclaim, 
defense, or reply and keep on doing it with every amended pleading in 
hopes that all motions will be sustained unless the opponent departs from 
the area of possible proof. Here it is obviously wise to-prevent a shift in 
the opponent’s claims as to the facts by the liberal use of depositions taken 
in advance of the educative process which is necessarily embodied in the 
presentation of the motions and the arguments in support. In fact, this is 
one of the most useful tools at the lawyer’s disposal for getting a speedy 
determination of the case. There is, however, an intangible though obvious 
hurdle which is intrinsic in the particular judge’s attitude toward pleading. 
So loose has the practice been in some circuits that a philosophy has de- 
veloped which has as its end result the proposition that all cases should 
go to trial. Why this should effect a more liberal application of “justice” is 
difficult to see but it must be put down to the basic proposition that too 
many lawyers abuse pleadings rather than using them. 


Motions After the Trial Has Begun 


The second possibility open to the litigant who feels his opponent can 
never state a provable case or defense is to go ahead with the responsive 
pleading and the trial in hopes that the case will be won on the merits and, 
if not, that the verdict can be set aside on motion in arrest of judgment”® or 
motion for judgment non obstante veredicto. These motions are completely 
useless as a method of discovering facts or narrowing issues because, when 
they are interposed, all of the facts have presumably been discovered and 
the purpose of the motions is to say in effect that the trial was a sham battle 
because of the fact that there were no legal issues. Some warning is neces- 
sary unless these motions are to be confused. The motion for judgment non 
obstante veredicto is the old common law motion available only to plain- 
tiffs and based on the proposition that the case was tried on declaration and 
plea of confession and avoidance upon which issue was joined. The theory 
was that the declaration was confessed by the inducement of the plea which 
of necessity had to “give color” and that the avoidance was insufficient as 
a matter of law.*® This motion has nothing whatever in common with the 


* The failure of the complaint to state a cause of action may be raised by motion 
in arrest even though a motion to dismiss has been interposed and overruled followed 
by a trial on the merits. People v. Green, 368 Ill. 242, 13 N. E.2d 278 (1938); Bradley 

v. Federal Life Insurance Co., 295 Ill. 381, 129 N. E. 171 (1920). But see Cleary, The 
Conahinas supra p. 1, footnote 69. 

*® SupMan, ComMon Law Preapine 533 (3d ed. 1923) sets forth the general prin- 
ciples. Illinois is in accord. McNeill v. Harrison and Sons, Inc., 286 Ill. App. 120, 2 
N. E.2d 959 (1st Dist. 1936). 
















































54 DISCOVERY PRACTICE IN ILLINOIS [ Vox. 1950 


statutory motion for judgment notwithstanding the verdict which is pro- 
vided for in Section 68% of the Act. This section permits the court to re- 
serve ruling upon the defendant’s motion for directed verdict and there- 
after give judgment for the defendant notwithstanding the fact that the jury 
has brought in a verdict for the plaintiff, or notwithstanding the fact 
that the jury has failed to agree. It is purely a motion concerning the 
evidence* just as the motion for judgment 7.0.v. and motions in arrest have 
nothing to do with the evidence. 


At common law, the motion for judgment 7.0.v. was waived by a mo- 
tion for a new trial** but a plaintiff who believes that the judgment was 
entered for the defendant based upon an affirmative defense fatally insuf- 
ficient in law can also avail himself of a plaintiff's motion in arrest of judg- 
ment** which is not waived by the motion for a new trial.** All of these 
motions impose a difficult question as to how far the parties should be per- 
mitted to go in deciding upon the issues in the case. It will be seen that each 
of these motions, if successful, implies that the party has been able to try 
the case, lose it, and then argue that legally the trial amounted to nothing. 
In each case a responsive pleading has been filed presumably forming issues 
for the jury or trier of facts. Where the plaintiff’s pleading is under attack 
we run into the doctrine of aider by verdict which bars the defendant from 
all objections based upon a “defective statement of a cause of action.”** 
However, if the defendant can get the court around to the point of saying 
that a fatal omission occurred in the complaint, then the judgment will be 
arrested, even though the parties have run through a complete trial.*” 


But, the courts have been less sure as to when a party will be permitted 
to take back the agreement to stand or fall on an issue of fact which is im- 
plied in the act of taking issue upon an affirmative defense or subsequent 
pleading and going through a trial on the merits as thus delineated. Many 
cases hold that a party who has filed a responsive pleading is forever pre- 
cluded from arguing the legal insufficiency of any pleading after the 


* Itt. Rev. Srat., c. 110, § 192 (1949). 

” Weinstein v. Metropolitan Life Insurance Co., 389 Ill. 571, 60 N. E.2d 207 (1945) 
involves the Practice Act motion which is erroneously called a motion for judgment 
non obstante veredicto. The discussion in the McNeill case, supra note 30, is much 
clearer. 

* Blair v. Modern Woodmen of America, 271 Ill. App. 121 (3d Dist. 1933); Stein 
v. Chicago and Grand Trunk Ry. Co. 41 Ill. App. 38 (1st Dist. 1891). 

“Scott v. Freeport Motor Casualty Co., 392 Ill. 332, 64 N. E.2d 542 (1946). 

* Ibid. 

*Danley v. Hibbard, 222 Ill. 88, 78 N. E. 39 (1906); Illinois Steel Co. v. Mann, 
197 Ill. 186, 64 N. E. 328 (1902). Observe that the test proposed to find if there will be 
an aide by verdict can never be applied to solve cases; it is unadulterated mumbo 
jumbo. 

* See cases note 29 supra. 
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complaint.** It is arguable that this line of authorities is in direct accord 
with the Practice Act, Section 42 (2)** which provides that no pleading 
shall be held bad in substance which fairly notifies the other party of the 
nature of the claim or defense which he is called upon to meet. However, 
this argument was rejected by a majority of the court in Scott v. Freeport 
Motor Casualty Co.*° wherein it was held that a plaintiff who had lost at 
the trial could attack an affirmative defense in spite of the fact that he had 
taken issue. It is probably true that this is an application of the old adage 
that what is sauce for the goose is sauce for the gander: if a defendant can 
throw out a plaintiff's judgement because of a “fatal insufficiency” in the 
complaint, the same maneuver should probably be available to the de- 
fendant. However, the courts have never reached a satisfactory basis for 
distinguishing between a fatal and non-fatal error, and it is highly question- 
able how far a litigant should be permitted to go in upsetting a trial in 
which he has willingly participated. 

One qualification must be made to the foregoing statement. When a 
lawyer carefully examines the opponent’s case in advance of trial and de- 
cides that there is a clear cut question of law which he is able, ready, and 
willing to raise by motion and to argue seriously, then it is scarcely proper 
to say that he has gone through trial willingly if, in fact, he has been forced 
to trial as a result of an adverse ruling on his motion. If law were the ideal 
thing that we could wish it to be, it would be arguable that the party losing 
the motion should stand on it and appeal if he wants to raise the point. But, 
dealing with the law as an imperfect instrument, the lawyer who loses his 
motion can rarely persuade himself that he should forego the possibility of 
winning at the trial. And, there would seem to be no good reason why 
basic propositions should not be preserved for review. 


* Garden City Sand and Gravel Co. v. Christley, 289 Ill. 617, 124 N. E. 729 (1919); 
People ex rel. Coggeshall v. Walker ag House Co., 249 Ill. 106, 94 N. E. 159 (1911); 
Heimberger v. Elliot Frog and Switch Co., 245 Ill. 448, 92 N. E. 297 (1910); People 
ex rel. Croft v. Karr, 244 Ill. 374, 91 N.E. 485 (1910); Hepler v. People ex rel. Wetz, 
226 Ill. 275, 80 N. E. 759 (1907); People ex rel. Slusser v. Gary, 196 Ill. 310, 63 N. E. 
749 (1902); People ex rel. City of Pontiac v. Central Union Telephone Co., 192 Ill. 
307, 61 N. E. 428 (1901); Chicago Great Western Railway Co. v. People ex rel. Bennett, 
179 Ill. 441, 53 N. E. 986 (1899); East St. Louis Lumber Co. v. U. S. Branch of The 
London Assurance Corp., 246 Ill. App. 574 (4th Dist. 1927); Dickinson v. The Pacific 
Mutual Life Insurance Co., 237 Ill. App. 86 (4th Dist. 1924), rev’d on other grounds, 
319 Ill. 311 (1926); Bell v. McDonald, 219 Ill. App. 593 (3d Dist. 1920); Hardinger v. 
Gaines, 217 Ill. App. 612 (3d Dist. 1920); Raymer v. Modern Brotherhood of America, 
157 Ill. App. 510 (2d Dist. 1910); Perry v. U. S. School Furniture Co., 135 Ill. App. 1 
(1st Dist. 1907). 

* Tur. Rev. Srat., c. 110, § 166(2) (1949). 
“See note 34 supra. 
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MOTION FOR JUDGMENT ON THE PLEADINGS 


In addition to motions for summary judgments which are beyond the 
scope of this article,*’ there is one further technique available to shorten 
trial procedure. This is the motion for judgment on the pleadings. The 
motion appears to have a recognized place in the family of pleadings,*? and 
is preserved in Illinois by Section 45(1)** of the Practice Act. The great 
difficulty arises in the situation where the motion is allowed and the other 
party asks leave to amend under Section 46(1)** of the Practice Act. It is a 
little difficult to see how this privilege can be foreclosed and, if true, the 
party who has moved for judgment on the pleadings has gained nothing by 
his efforts. On the other hand, if the party refuses to amend, the case will 
terminate with the motion for judgment on the pleadings, but this is also 
true if a motion to dismiss is sustained, followed by the losing party’s re- 
fusal to amend. The inescapable conclusion is that, as presently employed, 
motion for judgment on the pleadings is merely a fancy name for a motion 
to dismiss; it settles nothing that the motion to dismiss cannot handle.* 


On the other hand, there is a definite area where the motion for judg- 
ment on the pleadings might be useful if combined with the pre-trial pro- 
cedure contemplated by Rule 23A.** The purpose would be to ferret out 
those cases where the court finds that the facts alleged in the original claim 
or defense are insufficient as a matter of law and is faced with a litigant who 
wants to claim the right to amend ad infinitum ad nauseum in order to state 
a claim or defense good as a matter of law even though there is no possibil- 
ity of proving it as a matter of evidence. Since the parties have access to a 
liberal discovery procedure, it might not be unfair for the court to exact 
a rather precise statement from them as to what may reasonably be proved 
or disproved. It would then be possible for the court to say in effect, “What 
you have alleged is insufficient and I can see that what you might prove is 
only along the lines of your pleading which I have held to be bad as a mat- 
ter of law. A motion for judgment on the pleadings will be allowed.” 


“See Streit, Summary Judgments, infra, p. 58. 

“41 Am. Jur., Pleading § 335 et seq.; 1 Moore’s Feperat Practice 279 (1947 Sup- 
plement). 

“Tuy. Rev. Srat., c. 110, § 169(1) (1949). 

“Id. § 170(1). 

“The motion for judgment on the pleadings has a purely mechanical advantage 
where all parties agree that the sufficiency of a pleading should be the basis for a final 
judgment. Here no problem of amendment is involved and the party attacking the 
pleading can produce the final judgment by moving for judgment on the pleadings, as 
was done in Manthei v. Heimerdinger, 332 Ill. App. 335, 75 N. E.2d 132 (2d Dist. 1947). 
“Ti. Rev. Srat., c. 110, § 259.23A (1949). 
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CONCLUSION 


It must be apparent to anyone who scans the decisions that no one 
agrees as to what a plain ordinary fact is or as to how it differs from a con- 
clusion or ultimate fact or evidentiary fact. No pleading reform will be 
effected by enlarging upon the great bulk of words already wasted upon 
this subject. It is, therefore, a nonsense question to ask if the given pleading 
has set forth ultimate facts or if it is bad because it states conclusions or 
evidentiary facts. This is for the philosophy department. It may not warm 
the reformer’s heart, but there are sound reasons for going to the cases 
to try and see what words have been used by the courts in summarizing 
the basis for claims or defenses. This is word magic, but this pursuit permits 
real operations to be performed in order to get the answer. If a more 
thoroughgoing reform is desired it will be necessary to revamp the entire 
legal approach to communication. It will then be apparent to the lawyer, as 
well as to the scientist, that all of his words are abstractions, some on a low 
level, or descriptive level, and some on such a high level that the people 
using them can never know what they are talking about. If, however, real 
improvement is desired it can be made by grasping the theory of abstrac- 
tions and then deciding frankly how abstract the pleader can be in any 
given situation.‘ 


“The best introduction to the method of handling abstractions known as general 
semantics is to be found in HayaKAwa, LANGuAGE IN THOUGHT AND Action (1949). 


























SUMMARY JUDGMENTS 


BY EDWARD F. STREIT* 


ORIGIN AND HISTORICAL BACKGROUND OF 
SUMMARY JUDGMENTS 


A CREDITOR HAS A CLAIM against a debtor upon a note, bill of ex- 
change, or other instrument or upon an open account. There is no question 
of the validity of the instrument, the liability of the debtor, or the exact 
amount due. A dispossessed owner of real estate or chattels desires to regain 
possession. There is no question of the owner’s title or right to possession. 
In none of these cases, is there anything for a jury to decide. If the law is to 
furnish an effective remedy, the plaintiff should have a right to file suit, 
prevail upon a speedy hearing, secure a judgment, and get execution or an 
order restoring the property. 

Under the common law pleading system, the plaintiff in each case 
was required to file a declaration which was meaningless so far as informing 
the defendant or the court of the facts of the case was concerned. The 
common counts are an example. The defendant, in return, would file a plea 
of the general issue which likewise conveyed no information. The cases 
then proceeded on their leisurely way to the trial calendar and gradually 
moved up to trial before a jury in exactly the same manner as did cases 
in which there were triable issues of fact. If the defendant were sufficiently 
bold, he might proceed to trial and have the court instruct a verdict. If 
not, a judgment might be rendered when the case was reached. In either 
event, the injustice was apparent and in many instances the delay alone 
might either defeat the remedy entirely or compel an unconscionable settle- 
ment. This was especially true in urban centers where the trial lagged far 
behind the filing of suits. 

The Civil Practice Act required pleadings to be specific. It also pro- 
vided that a party could, by swearing to the truth of the pleadings, compel 
his adversary to verify subsequent pleadings. But at best the pleadings were 
intended to set forth ultimate facts and not evidence. Therefore, while 
the specific pleading requirements of the Practice Act were helpful in 
forming and limiting fact issues, and in furnishing information to the court 
and opposing counsel of the nature of the case, they were not in themselves 
sufficient to discover evidence in advance of trial to the extent required to 
separate those cases in which there was not any triable issue of fact from 
those in which there was. This is the function of the affidavit practice under 
the summary judgment procedure. 


*EDWARD F. STREIT. A.B. 1931, J. D. 1932, University of Illinois; mem- 
ber of the firm of Sears and Streit, Chicago and Aurora, Illinois. 
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The hypothetical owner of the real estate or the chattel referred to 
above would have been required to wait until 1934 for relief from his pre- 
dicament, but this was not true of the hypothetical creditor. For while the 
Practice Act is generally supposed to have brought the theretofore back- 
ward common law state of Illinois into line as far as pleading and practice 
were concerned, and although it was an innovation in many ways in the 
practice and procedure of this state, especially in the field of discovery, it 
did not introduce summary judgment procedure to the law of Illinois. 


As early as 1853, two years prior to the English act on the subject, 
a statute regulating the practice of the circuit and common pleas courts of 
Cook County incorporated provisions requiring affidavits of merits to en- 
title a defendant to defend in suits founded on contract.’ At about the same 
time, trial courts outside of Cook County had, in some instances, attempted 
to adopt the procedure by rule of court.? In Section 36 of the Practice 
Act of 1872, the legislature provided the first general law on the subject for 
the entire state,* and the same provision, with amendments, was incorporated 
in Section 55 of the Practice Act of 1907.4 However, the practice under 
these early statutes and rules of court was considered deficient according 
to the modern view in several important respects. 


The procedure was limited in the type of action to which it was ap- 
plicable. The rule of the Circuit Court of Bureau County required an 
affidavit of merit in all “suits brought upon notes, bills of exchange, single 
bills and accounts.” Section 36 of the Practice Act of 1872 and Section 55 
of the Practice Act of 1907 were both limited to “suits upon a contract, 
express or implied, for the payment of money.” In fact, the original act of 
the legislature in 1853 relating to the practice in Cook County, was wider 
in scope than the later acts, or even the original English procedure, for it- 
made the practice applicable to any suit “founded on a contract.” 


Despite the narrow language of the statutes, the courts, by judicial in- 
terpretation, enlarged the strict meaning of the words, “contracts for the 
payment of money” to such a degree that even before the enactment of the 
Civil Practice Act it could very nearly be said that any contract was a con- 
tract for the payment of money and hence, actions for damages for 
breach of contract were covered by the practice.* But even the ingenuity 


* Ill. Laws 1853, p. 172; Rev. Srat. or Inx., c. 29, § 87 (1856). 

* See Scammon v. McKey, 21 Ill. 554 (1859). 

* Ill. Laws 1871-72, p. 344; Srat. or ILx., c. 83, § 124 (Gross, 1872); Rev. Srat. or ILt., 
c. 110, § 37 (Hurd, 1874). 

*Iv. Rev. Srat., c. 110, § 55 (Cahill, 1931). 

* Orsinger v. Consolidated Flour Mills Co., 284 Fed. 224 (C. C. A. 7th 1922), cert. 
denied, 260 U. S. 746, 43 Sup. Ct. 248; Stevens-Jarvis Lumber Co. v. Quixley Lumber 
Co., 229 Ill. App. 419 (1st Dist. 1923); Chicago Mill and Lumber Co. v. Townsend, 203 
Il. > 457 eh Dist. 1916). See Armstrong, Summary Judgments in Illinois, 20 Cm- 
Kent Rev. 215 (1942) for the types of contract actions in which the procedure was held 
to be available under prior statutes. 
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of counsel and a liberal approach by the courts could not stretch the pro- 
cedure beyond contract actions, and an examination of the cases decided 
on appeal indicates that in practice “affidavit of merits” procedure was 
used principally in the collection of debts. 

The second criticism directed to the earlier practice had been corrected 
prior to the enactment of the Civil Practice Act. That criticism related to 
the showing which was required to be made by the affidavits and the 
equality of treatment between the plaintiff and the defendant. Under the 
Act of 1853 and the earlier rules, the plaintiff occupied the favored position 
for nothing was required of him. The bringing of the suit apparently 
raised the presumption that no defense existed. If the suit were of the type 
in which the procedure was available, the defendant, to be entitled to de- 
fend, was required to file an affidavit of merits. Section 36 of the Practice 
Act of 1872 reversed the emphasis. Under this act, a plaintiff making use 
of the procedure was required to file an affidavit “showing the nature of his 
demand” but the act did not require the defendant to do more than file an 
affidavit stating that he “verily believes he has a good defense.” However, 
the plaintiff and the defendant were placed on equal terms by the Practice 
Act of 1907 which re-enacted Section 36 of the Practice Act of 1872, but 
further required that the affidavit of merits of the defendant specify the 
“nature of the defense.” 

A third, and probably the most important criticism leveled at the 
earlier practice, was that the approach was from a pleading viewpoint and 
the emphasis was upon pleading and not upon evidence. For example, in 
the early case of McDonnell v. Olwell,’ the court held that an affidavit 
which stated that the defendant had a “defense on the merits” was suf- 
ficient and that it was not necessary to state that the defendant had a “good” 
defense in the sense that it would be sustained upon the trial.’ All that this 
case required was that the defense be a bona fide one which would be ad- 
missible under the pleading and not frivolous or groundless—in other words, 
a verified plea. 

Affidavits in the language of the statute or in equivalent language, that 
the defendant “verily believes he has a good defense to the suit upon the 
merits,” were held good. The theory was that the affidavit of merits re- 
quired by the statute should not be more special than was required to set 


°17 Ill. 375 (1856). 

*“Where ... the party genuinely, truly, in good faith, believes the contract ought 
not be enforced against him, and that the facts showing the grounds of his defense 
ought to be investigated, and adjudged according to law, surely the statute was not in- 
tended to cut him off without a hearing, because he does not, or cannot, conscientiousl 
swear that the defense will prove ‘good’ upon the trial.” McDonnell v. Olwell, 17 Ill. 
375, 376 (1856). 

*Fisher v. National Bank of Commerce, 73 Ill. 34 (1874); Castle v. Judson, 17 Ill. 
381 (1856). 
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aside a default.® The Supreme Court itself held that no more than a verified 
pleading was involved. In passing upon the constitutionality of the Practice 
Act of 1872, the court said: 


“But it is urged that this section is unconstitutional. The General As- 
sembly has the undoubted right and ample power to prescribe the prac- 
tice of our courts, and to alter and change the same as they may think 
the promotion of justice requires. We have never heard it questioned 
that the General Assembly has the power to require any or all plead- 
ings to be sworn to as a condition precedent to their being filed in a 
case. And this is the effect of this statute, and its only effect.” 


Section 55 of the Practice Act of 1907" required the defendant’s af- 
fidavit of merits to specify “the nature of the defense.” The courts held 
that the purpose of this requirement was to give notice to the plaintiff of the 
real defense to be presented and to limit the issues to the defenses set out 
in the affidavit? There was some conflict of opinion but most decisions 
held that all matters not contained in the affidavits were waived and un- 
available at the trial.?° 

But still evidence was not required. A rule of the Superior Court of 
Cook County permitted cases to be advanced for immediate trial where 
the plaintiff made an affidavit that the defense was interposed only for 
delay, unless the defendant, by affidavit of facts in detail, made it appear 
that the defense was made in good faith. The Supreme Court held the rule 
invalid** on the theory that the constitution required practice and pro- 
cedure to be uniform. The court said that under the Practice Act, the de- 
fendant was only required to make an affidavit that he “verily believes he 
has a good defense” whereas, under the rule, he is compelled to make it 
appear to the court by affidavit of facts in detail that the defense is in good 
faith. Thus ended one early attempt to shift the emphasis from pleading 
to evidence. And as late as 1920 it was held that while the defense must be 
stated with sufficient particularity to apprise the plaintiff of its nature, it 
was not necessary to state the evidence or the facts in detail.’ 

The preoccupation with the pleading approach may be further illus- 
trated. The rule was that the affidavit of merits was a part of the plea and 
was, therefore, a part of the common law record and required no bill of 
exceptions to bring it before the court on appeal.’® The Supreme Court of 
the United States stated that an affidavit of claim under the Practice Act of 


* Hurd v. Burr, 22 Ill. 29 (1859). 
** Honore v. Home National Bank, 80 Ill. 489, 492 (1875). 
“Ill. Laws 1907, p. 455; Inu. Rev. Srat., c. 110, § 55 (Cahill, 1931). 
* Kadison v. Fortune Bros. Brewing Co., 163 Ill. App. 276 (1st Dist. 1911). 
* Reddig v. Looney, 208 Ill. App. 413 (2d Dist. 1917); Miller v. Thomas, 200 Ill. 
App. 125 (2d Dist. 1916). 
“4 Fisher v. National Bank of Commerce, 73 Ill. 34 (1874). 
* Harrison v. Rosehill Cemetery Co., 291 Ill. 416, 126 N. E. 177 (1920). 
* Whiting v. Fuller, 22 Ill. 33 (1859). 
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1872 was a statutory pleading.’’ And in a later case under the Practice Act 
of 1907 which also involved the question of the necessity for a bill of ex- 
ceptions, the court said that the declaration and pleas are modified and re- 
stricted by the affidavits of claim and of merits respectively, and held that 
such affidavits are pleadings in the sense that they limit the issues to be 
tried.** It was also the rule that in appeals from a justice of the peace, 
although the trial was de novo, since no written pleadings were necessary, 
no affidavit of merits was required to accompany a non-existent plea and 
hence summary judgment procedure was not available.’ 


Regardless of the matters set up in the affidavits, appropriate pleadings 
were necessary, and the defenses set up in the affidavit were required to be 
legal defenses which could be made under the pleas on file.*° In Scammon v. 
McKey* it was said: 


“But had it been the best affidavit which skill and ingenuity could 
draw and recklessness swear to, it could not prevent a default without 
a plea. It is the plea and not the affidavit of merits which answers the 
declaration and prevents a default.” 


The statutes provided that for lack of an affidavit of merits, judgment 
should be given as in case of default. Consequently, where the affidavit of 
merits was held to be insufficient, the procedure was to strike the plea and 
enter a default judgment,”* and until the plea was stricken it remained a bar 
to judgment.** 

These were general statements however and, as is usually the case, were 
subject to qualification. From the beginning the attitude of the courts, gen- 
erally speaking, was to further the spirit of the “affidavit of merits” 
statutes in order to make the remedy effective, and in many respects the 
courts were well ahead of the statutory provisions. Several indications of 
such forward thinking have already been touched upon briefly, as, for 
example, the early introduction of the practice in some instances by rule 
of trial courts, the attempt by rule of the Superior Court of Cook County 
to require an affidavit showing the defense in detail to prevent an immediate 
trial, and the enlargement of the scope of the procedure by a very broad 
construction of the words “contracts for the payment of money.” Similar 
instances of development by judicial interpretation may be noticed. 


* Keator Lumber Co. v. Thompson, 144 U. S. 434, 36 L. Ed. 495 (1891). 

* Beckers v. City of Kankakee, 213 Ill. App. 538 (2d Dist. 1919). 

* Robien v. Kooie, 107 Ill. App. 219 (1st Dist. 1903); Furness v. Helm, 54 Ill. App. 
435 (1st Dist. 1894). 

* Harrison v. Rosehill Cemetery Co., 291 Ill. 416, 126 N. E. 177 (1920); Ballard v. 
Trainor, 285 Ill. App. 509, 2 N. E.2d 375 (1st Dist. 1936). 

121 Til. 554, 557 (1859). 

* Bank of Chicago v. Hull, 74 Ill. 106 (1874); Whiting v. Fuller, 22 Ill. 33 (1859). 

* Hurd v. Burr, 22 Ill. 29 (1859). See also the discussion as late as 1922 in Daily v. 
G. L. B. of Railroad Trainmen, 226 Ill. App. 164 (4th Dist. 1922). 
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Section 36 of the Practice Act of 1872 did not require the defendant's 
affidavit to do more than state that he verily believes he has a good defense 
on the merits. Several authorities cited above held that affidavits in the 
language of the statute, or similar language, were sufficient. Nevertheless, 
in Allen v. Watt,* decided under that Act, the Supreme Court said that 
the language of the act left no doubt that it was intended by the legislature 
that the affidavit filed with the plea should disclose with reasonable certainty 
the entire ground of defense relied upon. It may be that the court was in- 
fluenced by the fact that the defendant claimed only a partial defense which 
the plaintiff admitted in writing so that the case practically amounted to 
an agreed case. However that may be, the language employed by the court 
certainly introduces the notice concept into the “affidavit of merits” pro- 
cedure long before Section 55 of the Practice Act of 1907 introduced the 
statutory requirement that the defendant specify the nature of his defense. 

Another instance of such development is shown by the treatment of 
the partial defense problem. Section 36 of the Practice Act of 1872 pro- 
vided for an affidavit of defense to a portion of the plaintiff's demand and 
in such case the affidavit was required to specify the amount. The language 
of the Act was that the plaintiff “shall be entitled to judgment as in case of 
default unless the defendant” files an affidavit of defense to the “whole or 
a portion of the plaintiff’s demand.” This language was certainly susceptible 
to the interpretation that the defendant, having filed an affidavit of defense 
to a portion of the plaintiff's demand, had thereby complied with the con- 
dition specified and the plaintiff was not entitled to any judgment at all. 
Indeed, although on a somewhat different point, this was practically what 
the court held as late as 1925 in McPherson v. Board of Education.* There 
an affidavit of claim was filed and the defendant filed the general issue, a 
special plea, and an affidavit of merits. The court held that if the de- 
fendant had not filed such pleas and affidavit, the plaintiff would have been 
entitled to judgment against the defendant as in the case of default. But 
when the defendant filed such pleas and affidavit, the plaintiff was prevented 
from obtaining such default judgment and a different rule was set in opera- 
tion. The court said: 


“Appellee was no longer entitled to judgment as in case of default, 
but it thereupon became his duty to prove every material allegation of 
his declaration and if he failed to do so, he was not entitled to a 
judgment.” 


That such interpretation was possible and even reasonable is especially 
true in view of the common law rule against splitting causes of action. If 
judgment were rendered for the portion above the defense claimed what 
happened to the remainder? Obviously it ought not to be lost, yet there 


* 69 Ill. 655 (1873). 
*235 Ill. App. 426, 429 (2d Dist. 1925). 
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Was no statutory authority to proceed on the balance and to so proceed was 
certainly splitting the cause of action and requiring two judgments. 

The case of Haggard v. Smith®® involved the question. There the 
affidavit of merits set up a defense to a portion of the claim. The plaintiff 
admitted the validity of the defense and stipulated that the amount should 
be deducted. The plaintiff then made a motion to strike the plea and af- 
fidavit of merits from the file. This was done and the defendant was ruled 
to plead over. Failing to do so, judgment mil dicit was entered against him. 
The approach here was orthodox. That is, an insufficient affidavit of merits 
after the plaintiff had revised his claim caused the plea to be stricken and 
judgment was entered on the pleadings. However, there is no question but 
that the court was interpreting the statute to mean that an affidavit of 
merits which went only to a portion of the claim was insufficient to defeat 
judgment entirely. Three other cases, also decided under the Practice Act 
of 1872, clearly indicated that the approach was not entirely from a plead- 
ing viewpoint." In these cases, the affidavit of merits went to a portion of 
the demand only and in each the plaintiff admitted the validity of the 
partial defense. The courts in each instance allowed judgment for the bal- 
ance, apparently without first striking the pleas. Of course, in each instance, 
the admission of the partial defense by the plaintiff practically rendered 
the case an agreed one. The court was not confronted with the common 
law rule against splitting causes of action. What the courts would have done 
if the plaintiff had contested the partial defense, cannot be known, because 
no case under the Practice Act of 1872 ever decided the point. But certainly 
these cases indicate that the courts were holding something that the statutes 
did not specifically provide, namely, that where the defense was to a por- 
tion of the demand only, the plaintiff should have judgment for the balance. 
Also, these cases certainly questioned the rule announced as early as the 
procedure itself and reiterated in an appellate court opinion as late as 1922,* 
that, until stricken, the plea constituted a bar to judgment. 

The question with respect to a partial judgment was resolved by the 
last sentence of Section 55 of the Practice Act of 1907 which specifically 
provided that where the defense was to a portion of the demand only, the 
plaintiff should have judgment for the balance and the cause should proceed 
as to the portion in dispute. This was considered sufficient statutory author- 
ity to overcome the common law rule against splitting causes of action and 
to authorize the court to enter two judgments in one cause.” 

Two cases deciding who should make the affidavits also qualified, to 
some extent, the rule that the approach was from a strictly pleading view- 


71 Til. 226 (1874). 
* Henry v. Meriam Paraffine Co., 83 Ill. 461 (1876); Mayberry v. Van Horn, 83 
Ill. 289 (1876); Allen v. Watt, 69 Ill. 655 (1873). 
* Daily v. G. L. B. of Railroad Trainmen, 226 Ill. App. 164 (4th Dist. 1922). 
* McKey v. Provus, 181 Ill. App. 364 (1st Dist. 1913). 
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point. In Young v. Browning® it was said that the requirement of the 
statute was that the plaintiff should file “an affidavit,” not “his affidavit.” 
Hence it was not required that the party must file his own affidavit before 
he was entitled to the benefit of the statute. And in Brigham v. Atha™ the 
same rule was announced, the court saying, “It is apprehended, this af- 
fidavit may be made by anyone conversant with the facts.” Of course the 
rule is sensible. Obviously, the affidavit should be made by the person con- 
versant with the facts. But when the person making the affidavit was not 
a party, certainly the situation was moving from the pleading to the evidence 
concept. 


Finally, a real test was presented on the question of what to do about 
damages. The statutes provided that lacking the necessary affidavit, the 
judgment should be as if by default. But in the ordinary case a default did 
not confess the amount of damages. Hence an inquest on damages, ordinarily 
by jury trial, was afforded. As a matter of fact, it is still the practice in the 
usual case to hear evidence to determine damages after a default is taken. 


Consequently, it would not be unreasonable to expect that even where 
judgment was entered for the plaintiff for want of a sufficient affidavit of 
merits, a jury would have been impaneled to determine the amount of the 
damages. And such was the early rule where the question was presented 
and decided.** In Marrone v. Ebrat** the court said, “The default of de- 
fendant for failure to file a sufficient affidavit of merits did not admit the 
amount of plaintiff's damages.” The cause was reversed for jury trial on that 
issue. However, in Second National Bank v. Claney* the rule was ques- 
tioned. There it was held, although not without a dissenting opinion, that 
a general demand for a jury trial of the issues did not entitle the defendant 
to a jury trial on the question of damages after default for want of a suf- 
ficient affidavit of merits. The court said, “There was no dispute as to the 
amount of damages to be assessed. If a jury had been called the court would 
have instructed them to find a verdict for the exact amount of the judg- 
ment.” To the same effect is Dewar v. Loy** where it was said, “Nothing 
was left to the discretion of the court in determining the amount of 
damages. Under such circumstances, courts would be out of harmony with 
the spirit of legislative enactment if they held that an assessment of damages 
could not be made on an affidavit alone.” 

The results were proper in both cases because the facts were clear. But 
they do indicate some departure from the pleading approach to the “af- 


71 Ill. 44 (1873). 
84 Tl. 43 (1876). 
* Brown v. Gerson, 182 Ill. App. 177 (1st Dist. 1913); Ungar v. Feuer, 172 Il. 
App. 204 (1st Dist. 1912). 
175 Ill. App. 649 (ist Dist. 1912). 
“178 Ill. App. 427 (1st Dist. 1913). 
* 248 Ill. App. 396 (2d Dist. 1927). 
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fidavit of merits” practice because when courts talk about directing verdicts 
and assessing damages on facts stated in an affidavit, they are talking about 
evidence and not only pleading. Actually these two cases might well have 
been decided under the provisions of the Civil Practice Act for the test 
applied was similar. 

It is not intended to consider exhaustively the prior practice here. 
In a general way, however, this was the historical background, the theo- 
retical approach, and the development of the use of affidavits of merits in 
Illinois prior to the enactment of the Civil Practice Act. Clark and 
Samenow* referring to Illinois practice prior to the Civil Practice Act in 
an article which was an amplification of a report prepared for the Connecti- 
cut Judicial Council on the basis of which the Connecticut summary judg- 
ment rule was adopted, said: 


“The course of the decision as to the sufficiency of the affidavits and 
as to the partial judgment seems to be more liberal than the tenure of 
the cases under the English rule. The Illinois procedure, in its terms, 
is simple and, within its limits . . . has proved to be an efficacious 
remedy.” 


However, Professor Sunderland said:*" 


“Illinois has long had an authorized statutory practice which super- 
ficially resembles the summary procedure here described. But it lacked 
the indispensible element necessary for identifying fictitious defenses, 
namely, a preliminary showing of the evidence upon which the de- 
fendant claimed to rely. Instead of being required to make such a dis- 
closure of evidence, the defendant or his agent or attorney was per- 
mitted to file a sworn statement in the form of a conclusion that ‘he 
verily believes the defendant has a good defense to said suit upon the 
merits,’ with a specification of its nature. This is practically useless as 
a means for ascertaining whether or not the defendant has a bona fide 
defense. A party who feels justified in carrying his refusal to pay a debt 
so far as to force his creditor to bring suit against him, will usually 
find it necessary to pursuade himself that there are good grounds for 
the refusal, particularly when assisted by the ingenuity of counsel. 
Such an affidavit was hardly more effective as a protection against 
fictitious defenses than the signature of counsel which the common law 
required to be attached to the plea.” 


In the meantime, summary judgment procedures had been developed 
and used effectively elsewhere. Probably the first in point of time was in 
England. There an act had been passed in 1855** which prevented fictitious 
or frivolous defenses to actions on bills of exchange and promissory notes. 


* The Summary Judgment, 38 Yale L. J. 423, 460 (1929). 

* The Provisions Relating to Trial Practice in the New Illinois Civil Practice Act, 
1 U. or Cur. L. Rev. 188, 197 (1933). 
*18 & 19 Vicr., c. 67 (1855). 
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Under this act the plaintiff could, on notice when the suit was commenced, 
require the defendant to obtain leave of court to appear, in default of 
which the plaintiff could take judgment. Furthermore, such leave of court 
could only be obtained by affidavit showing that there was a defense on 
the merits. In other words, the defendant was required to make preliminary 
proof of a probable meritorious defense in order to be entitled to defend 
at all. 


Professor Sunderland, in discussing this procedure,*® says: 


“This was an absolute reversal of the common law theory that a de- 
fendant had a right to set up and go to trial upon any issue he pleased 
and that the genuineness of his defense could not be questioned in ad- 
vance of the trial itself.” 


Since that first enactment on the subject, the English summary judg- 
ment procedure has been extensively broadened in scope*® and improved 
in its mechanics of operation.‘ 

Similarly, by 1933, effective summary judgment procedure had been 
introduced in New York, New Jersey, Delaware, Connecticut, Michigan, 
Ontario and in other jurisdictions, varying in scope of application and 
mechanics, in some instances introduced by statute and in others by rule 
of court. But the purpose of all of them was to set up some form of pro- 
cedure by which cases in which there was no triable issue of fact, could 
be weeded out from the cases which required trial and could be disposed 
of without the expense, inconvenience, and especially the delay of litiga- 
tion. This was the setting against which the summary judgment practice, 
contained in the Illinois Civil Practice Act, was enacted. 


SOURCES OF THE SUMMARY JUDGMENT PROVISIONS OF 
THE CIVIL PRACTICE ACT 


The Illinois summary judgment procedure is contained in Section 57 
of the Civil Practice Act,‘ and Rule 15 of the Supreme Court Rules*® 
which were adopted pursuant to the provisions of the Act. It draws heavily 
upon the language of Section 55 of the Practice Act of 1907. In fact, Sec- 
tion 57 of the Civil Practice Act in its general form follows so closely 
Section 55 of the Practice Act of 1907 that it might, at first glance, be 
considered an amendment. But the section also draws upon the statutes and 
rules in effect elsewhere. 


*® The Provisions Relating to Trial Practice in the New Illinois Civil Practice Act, 
1 U. or Cut. L. Rev. 188, 196 (1933). 
“ Armstrong, Summary Judgments in Illinois, 20 Cut-Kent Rev. 215 (1942). 
“Sunderland, The Provisions Relating to Trial Practice in the New Illinois Civil 
Practice Act, 1 U. or Cm. L. Rev. 188 (1933). 
“Try. Rev. Srat., c. 110, § 181(1) (1949). 
“Id., § 259.15. 
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Section 57 applies to actions on “contract express or implied.” This is 
similar to the language of Section 55 of the Practice Act of 1907 except 
that the contract is no longer limited to those “for the payment of money.” 
To this extent, the provision is new. And all of the remaining categories of 
cases to which the summary judgment procedure is made applicable are 
new. The provision permitting such judgment in an action upon a “judg- 
ment or decree for the payment of money” was drawn from the summary 
judgment procedure of New York,** New Jersey,*® Connecticut,*® and 
Michigan.** The provision, including actions to “recover possession of land, 
with or without rent or mesne profits” was taken partly from the English 
Rule,** which, however, was more limited in its application; from the 
rule in the Province of Ontario,*® which uses similar language; and from 
the Connecticut rule.*° And the provision permitting the use of the summary 
judgment procedure in actions “to recover possession of specific chattels” 
found precedent in New York,** Ontario,®? and Connecticut.** The English 
Rule is also similar.** 


CHANGES IN SCOPE EFFECTED BY THE CIVIL PRACTICE 
ACT AND ITS AMENDMENTS 


Obviously, the 1933 Act was something new in summary judgments in 
Illinois. The scope of the procedure was enlarged from actions upon “con- 
tract express or implied for the payment of money” to include actions upon 
“contract express or implied” whether for the payment of money or not and 
also all of the other categories mentioned. Since the words “contract express 
or implied” had already been construed by the Illinois courts to include 
contracts “implied in law” as well as contracts “implied in fact”®® it would 
appear that under Section 57 summary judgment procedure is applicable to 
all contract and quasi-contract actions. 


It had previously been held in Illinois that actions on judgments or 
decrees for the payment of money did not constitute an action on an im- 


“ Clevenger’s Practice Manual, N. Y. Annotations, Civil Practice Rule 113 (1949). 

“N. J. Laws c. 231, Schedule A, § 57 (1912). 

“Connecticut Rules of Civil Practice, § 14 A(1). 

“ Michigan Court Rules, Rule 30 (1933). 

12 Sratrutory Ru.es AND Orpers Revisep 57, Order III, Rule 6(B) (1903). 

“ Holmestead, Ont. Judicature Act, 369 (1915); Consolidated Rules of Practice, 
Rule 33 (f). 

* Connecticut Rules of Civil Practice, § 14 A. 

* See note 44 supra. 

™ Consolidated Rules of Civil Practice, Rule 33(g). 

* Connecticut Rules of Civil Practice § 14 A(1). 

“12 Sratutory RuLes AND Orpers Revisep, Order III, Rule 6(1903). 

* Harty Brothers v. Polakow, 237 Ill. 559, 86 N. E. 1085 (1909); Chudnovski v. 
Eckels, 232 Ill. 312, 83 N. E. 846 (1908). 
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plied contract.** Consequently, the inclusion of this class of cases added 
a new category of actions in which the procedure was made available and 
which, according to the authorities in other jurisdictions, included foreign 
judgments.*” The Illinois courts subsequently followed this rule and held 
the procedure applicable to foreign judgments.** 


The extension of the practice to actions to recover possession of land 
with or without rent or mesne profits and to actions to recover specific 
chattles, greatly added to the scope of the procedure by bringing within its 
terms actions between landlord and tenant, ejectment, and forcible entry 
and detainer as well as detinue and replevin. The Act has been interpreted 
to include actions where title is involved as well as where it is not.5® How- 
ever, whether such is the rule is somewhat questionable in view of the 
decision of the Supreme Court in Ward v. Sampson. In that case the right 
to possession of certain real estate was involved and a summary judgment 
was entered. The Supreme Court reversed the case on the ground that the 
relief afforded by the summary judgment was three fold: (1) to expunge 
a former order of court, (2) to quiet title or to remove an apparent cloud 
upon the title as well as (3) the recovery of the possession of the land. The 
court said that if the judgment had been only for possession, it would have 
been within the terms of the statute, but that the other two forms of relief 
were not covered and therefore the summary judgment was too broad. The 
case does not hold that the procedure is not applicable where title or other 
matters are involved, but it certainly limits its effectiveness if the only judg- 
ment which can be entered is a judgment for possession without carrying 
with it the incidental relief upon which that judgment is based. 


The new Act retains the partial judgment procedure in cases where the 
defense goes only to a part of the claim® and also the mutuality of disclo- 
sure required of both the plaintiff and the defendant by Section 55 of the 
Practice Act of 1907. These were also the rules in other jurisdictions.* 
In addition, although the language of Section 57 of the Act limits the right 
to a summary judgment to the plaintiff in the action, it was said to apply to 
the counterclaim of a defendant as well, by resort to foreign authority and 
on the theory that as to the counterclaim the defendant was in reality a 


% Belford v. Woodwacd, 158 Ill. 122, 41 N. E. 1097 (1895); Brown v. Gerson, 182 
Ill. App. 177 (1st Dist. 1913). 

*Solmes v. Stafford, 16 Ont. Pr. Rep. 78 (1895); Grant v. Easton, 13 Q. B. 302 
(1883). 

* Kellogg v. Kellogg, 302 Ill. App. 604, 24 N. E.2d 260 (1st Dist. 1939); Roberts v. 
Sauerman Brothers, Inc., 300 Ill. App. 213, 20 N. E.2d 849 (1st Dist. 1939). 

° McCaskiL, Inuinois Crvit Practice Act ANNoTATED 139 (1933). 

© 391 Ill. 585, 63 N. E.2d 751 (1945). 

“Ixx. Rev. Srat., c. 110, § 181 (1949); Central States Cooperatives, Inc., v. Watson 
Bros. Co., Inc., 336 Ill. App. 314, 83 N. E.2d 752 (1st Dist. 1949). 

@ Sunderland, The Provisions Relating to Trial Practice in the New Illinois Civil 
Practice Act, 1 U. or Cut. L. Rev. 188 (1933). 
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plaintiff.°* Although the point was not covered in the suggested rules en- 
acted by the legislature as a part of the Act, the Supreme Court in adopting 
its rules, provided in Rule 16% that the summary judgment procedure was 
applicable to counterclaims, thus resolving any doubt which might have 
existed on this question. 

Two important criticisms were still directed against summary judgment 
procedure in Illinois insofar as the scope of its operation was concerned. 
The first involved the question whether the procedure related to suits in 
equity. Section 31 of the Act* presumably abolished forms of action al- 
though Supreme Court Rule 9° required that proceedings be designated “at 
law” or “in chancery.” The question was presented whether summary judg- 
ment procedure was applicable, for example, to a proceeding to foreclose 
a mortgage or for an accounting under a royalty or license contract. Cer- 
tainly the language of the Act was broad enough to make the procedure 
applicable for, in either case, the cause of action was based upon contract. 
Whether it was the identity of the term “action” with the former common 
law legal form of action, or whether it was the influence of the historical de- 
velopment of “affidavit of merits” procedure on the law side of the court, 
the fact remains that there was little, if any, attempt by the bar to make 
use of the procedure in equity cases prior to the 1941 amendments to the 
Act, and no adjudicated case on appeal discussed the question.*’ For prac- 
tical purposes, the Act did not apply to equity. 

Secondly, mutuality of remedy between the plaintiff and the de- 
fendant still did not exist. The plaintiff could get a summary judgment 
against the defendant but, except in the case of a counterclaim or in case of a 
defense which would support a judgment of dismissal under Section 48 of 
the Act, the defendant could not get such judgment against the plaintiff. 

The 1941 amendment to Section 57 of the Civil Practice Act corrected 
both defects. It specifically provided that the summary procedure should 
be available in the designated cases, in actions at law or in equity and to 
the party against whom the action was asserted. In addition, the 1941 
amendment to the Act specifically covered the question of the counterclaim 
theretofore covered in Supreme Court Rule 16. 

Therefore, since the 1941 amendment to Section 57 of the Civil Prac- 
tice Act, and the accompanying amendment to the Supreme Court Rules, 
Illinois has a well rounded procedure so far as the scope of summary judg- 


*® McCaskILL, op. cit. supra note 59, at 143; Clark and Samenow, The Summary 
Judgment, 38 Yae L. J. 423 (1928); Jenner and Schaefer, The New Rules of the Illi- 
nois Supreme Court under the Illinois Civil Practice Act, 1 U. or Cm. L. Rev. 752 (1934). 

“Tit. Rev. Stat., c. 110, § 259.16 (1949). 

"Id. § 155. 

“Id. § 259.9. 

“ Eagle Indemnity Co. v. Haaker, 309 Ill. App. 406, 33 N. E.2d 154 (ist Dist. 1941), 
was a suit to enforce bank stockholders’ liability but it was an action at law not a 
representative suit in equity. 
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ment practice is concerned. It is still limited as to the cases in which it is 
applicable. But where applicable, it applies whether the action be at law or 
in equity and without regard to the form of the action and it contains both 
mutuality of disclosure and mutuality of remedy as between the plaintiff 
and the defendant. 

No attempt will be made to list all of the cases in which summary judg- 
ment procedure was resorted to, successfully or unsuccessfully, since the 
Civil Practice Act was enacted, but typical examples should be noticed. 
In 1942 Armstrong*®* mentioned the following: actions on notes, on bonds, 
on guarantees of indebtedness, for attorneys’ fees, for salary, and for com- 
missions. There were also actions on life insurance policies, on a corporate 
share subscription and an action to rescind the same, a bank stockholder’s 
liability suit, a suit for interest accrued on a judgment, for arrears in 
alimony, to recover a deposit in a savings and loan association, an action by 
a surety against a principal on a bond where the surety was required to pay, 
an action for forcible entry and detainer, an action to recover rent, a suit 
to recover sums due under a patent license contract and, as noted above, 
actions on foreign judgments. 

In addition, there was a suit to recover a balance due for a premium 
on a Workmen’s Compensation insurance policy,®® and an action to recover 
money paid for securities together with attorneys’ fees under the provisions 
of the I]linois Securities Act.”° 

Since that time the procedure has been used in similar cases. It has 
also been used to recover on disbursing orders issued by a supervisor as 
overseer of the poor,” in actions in equity involving accounting,” fore- 
closure,’ interpleader,”* and an equitable action to recover certain securities 
after a judgment based on alleged fraudulent representations to induce their 
purchase had been paid.”* There was also the equitable case mentioned 
above where a summary judgment, allowing an order of court to be ex- 
punged and quieting title, was reversed as being too broad, although posses- 
sion of land was involved.”* There were actions of forcible detainer which 
specifically held the summary judgment procedure applicable to actions 


* Summary Judgments in Illinois, 20 Cri-Kent Rev. 215 (1942). 

Employers’ Liability Assurance Corp., Ltd. v. A. A. Electric Co., 305 Ill. App. 
209, 27 N. E.2d 321 (1st Dist. 1940). 

” Mee v. Marks, 304 Ill. App. 370, 26 N. E.2d 516 (1st Dist. 1940). 

™ Great Atlantic and Pacific Tea Co. v. Town of Bremen, 327 Ill. App. 393, 64 
N. E.2d 220 (1st Dist. 1945). 

"Conrad v. Beaubien, 334 Ill. App. 198, 78 N. E.2d 846 (2d Dist. 1948); Fisher v. 
Hargrave, 318 Ill. App. 510, 48 N. E.2d 966 (1st Dist. 1943). 

™ Shepard v. Wheaton, 325 Ill. App. 269, 60 N. E.2d 47 (3d Dist. 1945). 

“O'Donnell v. Travelers Ins. Co., 332 Ill. App. 222, 74 N. E.2d 735 (2d Dist. 1947). 

" Sixty-third and Halstead State Savings Bank v. Martin, 313 Ill. App. 44, 38 
N. E.2d 989 (1st Dist., 1942). 
Ward v. Sampson, 391 Ill. 585, 63 N. E.2d 751 (1945). 
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covered by special statutes.” And finally, there were actions in which the 
procedure was invoked by the defendant.”® 


CHANGES IN EMPHASIS AND APPROACH EFFECTED BY 
THE CIVIL PRACTICE ACT 


While the Civil Practice Act made desirable changes in the scope of 
summary judgment procedure it was the change in emphasis and approach 
to the question which was the really important advance. Theretofore, the 
emphasis and approach had been from a pleading viewpoint. By the Civil 
Practice Act the emphasis and approach were shifted to the evidence.” 
Whereas, under the former practice the purpose of the affidavits was to in- 
form the parties of the nature of the case and of the defense, the primary 
purpose of the affidavits under Section 57 of the Civil Practice Act and the 
Supreme Court Rules is to apprise the court whether or not there is an issue 
of fact worthy of trial.*° 

It is no longer sufficient for a party to file an affidavit that he “verily 
believes he has a good defense” to the action. Section 57 of the Act requires 
that the opposing party shall, by affidavit, show that he has a sufficiently 
good defense on the merits to entitle him to defend. Moreover Supreme 
Court Rule 15% requires that the affidavit shall be made upon the personal 
knowledge of the affiant, shall set forth the facts with particularity and 
shall not consist of conclusions, but of such facts as would be admissible in 
evidence, shall have attached thereto sworn or certified copies of all papers 
upon which the party relies, and shall affirmatively show that affiant, if 
sworn as a witness, can testify competently to such facts. 

In other words, the Act provides for a preliminary survey of the evi- 
dence by the court to determine whether the cause should proceed further. 
If such survy by the court shows that there is no need to proceed further, 
i.e., that there is no triable issue of fact, the case terminates at this point by 
judgment. The party litigant with a clear and undoubted right of recovery 
is given a speedy remedy with a minimum of expense and inconvenience. 
The courts are relieved of the burden of trying cases which should never 


"Killian v. Welfare Engineering Co., 328 Ill. App. 375, 66 N. E.2d 305 (2d Dist. 
1946); Wainscott v. Penikoff, 287 Ill. App. 78, 4 N. E.2d 511 (1st Dist. 1936). 

*® Rock Finance Co. v. Central — Bank, 339 Ill. App. 319, 89 N. E.2d 828 (2d 
Dist. 1950); Conrad v. Beaubien, 334 Ill. App. 198, 78 N. E.2d 846 (2nd Dist. 1948); 
Bertlee Co., Inc. v. Illinois Publishing and Printing Co., 320 Ill. App. 490, 52 N. E.2d 
47 (Ast Dist. 1943); Fisher v. Hargrave, 318 Ill. App. 510, 48 N. E.2d 966 (1st Dist. 1943). 

® Sunderland, Observations on the Illinois Practice Act, 28 Inu. L. Rev. 861 (1934); 
Jenner and Schaefer, The Proposed Illinois Civil Practice Act, 1 U. or Cm. L. Rev. 49 
(1933). 

® Otis Elevator Co. v. American Surety Co. 314 Ill. App. 479, 41 N. E.2d 987 (Ist 
Dist. 1942); Dyer v. Sanculius, 284 Ill. App. 463, 2 N. E.2d 343 (2d Dist. 1936); Chicago 
Title and Trust Co. v. Cohen, 284 Ill. App. 181, 1 N. E.2d 717 (1st Dist. 1936). 

Itt. Rev. Srat., c. 110, § 259.15 (1949). 
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be tried; and by cutting down the size of dockets and the number of pend- 
ing suits, trials in other cases are facilitated. Last, but not least, there is a 
saving of public expenditure. 


Right to Trial by Jury 


But what of the constitutional right to trial by jury? There are several 
possible answers and the question no longer seems to be an open one. In 
fact, it does not appear that Section 57 of the Act has been seriously chal- 
lenged from a constitutional viewpoint. 

In 1875 the Illinois Supreme Court passed upon the validity of Section 
36 of the Practice Act of 1872 and held it constitutional.*? It had previously 
held the 1853 statute relating to the practice in Cook County valid.** It is 
true that the court considered the practice from a pleading viewpoint and 
held that the legislature had the right to require pleadings to be verified. 
However, the fact remains that judgments were entered on affidavits and 
without jury trial in proper cases under that Act and under the 1853 Act 
relating to the practice in Cook County, as well as under the Practice Act 
of 1907. So the question of the right to jury trial, at least upon the main 
verdict in favor of the plaintiff, was involved as much under those Acts as 
under the present Act. 

Insofar as the amount of. damages is concerned, the question is not 
really involved. The constitutional provision is, “The right of trial by jury 
as heretofore enjoyed, shall remain inviolate.”** This provision has been 
construed as a guaranty only of a right to trial by jury as it existed at 
common law.®> But at common law, a distinction was made between the 
principal verdict of the jury and an inquiry into the amount of damages. 
The constitutional right of trial by jury never did extend to an inquest on 
damages.** Moreover, the constitutionality of summary judgment proce- 
dure has been tested elsewhere and has been so well established in other 
jurisdictions that it is hardly open to question at this time.*’ 

It would appear that from a constitutional viewpoint the question in- 
volved here is no different than in a case where a court directs a verdict. 
In such case the party is in fact denied the right to a jury trial and verdict, 
but this is because as matter of law there is no issue to submit to the jury. It 
has long been a question for the court to determine whether there is suf- 
ficient evidence before the jury to present an issue of fact, and if there is 
not, to direct what verdict shall be returned. Such practice is not a denial 


* Honore v. Home National Bank, 80 Ill. 489 (1875). 

** Roberts v. Thomson, 28 Ill. 79 (1862). 

Tri. Const. Art. II, § 5 (1870). 

* Stephens v. Kasten, 383 Ill. 127, 48 N. E.2d 508 (1943); People v. Niesman, 356 
Tl. 322, 190 N. E. 668 (1934). 

Finch, Summary Judgment Procedure, 19 A. B. A. J. 504 (1933). 

See Clark, The New Summary Judgment Rule in Connecticut, 15 A. B. A. J. 82 
(1929) See also Notes, 69 A. L. R. 1031 (1930) and 120 A. L. R. 1400 (1939). 
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of the constitutional right of trial by jury.*® The only difference in the 
summary judgment procedure is that evidentiary facts are submitted by 
affidavit instead of oral testimony. However, the essential question involved 
is the same—namely, that there is no issue of fact for a jury to try. 


It must be remembered that summary judgment procedure did not 
create a new remedy or new method of trial of fact issues. It was intended 
to grant relief against procedural tactics interposed for delay.** It has been 
consistently held in Illinois, since the enactment of the Civil Practice Act, 
that the purpose of the summary judgment proceeding is not to try an issue 
of fact, but is to ascertain whether there is an issue of fact worthy of trial.* 
Hence, where the affidavits disclose a material issue of fact, the summary 
judgment must be denied and the cause submitted to a jury.** This includes 
the issue with respect to the truth or falsity of facts which disclose a legal 
defense.** Otherwise, there would be an invasion of the constitutional right 
of trial by jury.** 

In Diversey Liquidating Corp. v. Neunkirchen™ the court said, “The 
function of a jury is to decide disputed issues of fact. But it is obvious that 
where no such issue is presented there can be no denial of the right to a jury 
trial.” 

Hence, where sham or frivolous issues are presented, or where the case 
presents legal as distinguished from fact issues, summary judgment pro- 
cedure does not deny a party the right to trial by jury; and where a fact 
issue actually exists, Section 57 of the Civil Practice Act itself preserves 
the right of jury trial. 


Procedural Questions 


The requirement of affidavits in support of and in opposition to 
the motion for summary judgment and the procedural regulations governing 
the practice are found in Supreme Court Rules 15 and 16. These rules were 
amended in 1941 to bring them into conformity with amended Section 57 
of the Civil Practice Act. 


8 Commercial Ins. Co. v. Scammon, 123 Ill. 601, 14 N. E. 666 (1888). 

*® Fisher v. Sun Underwriters Ins. Co., 55 R. I. 175, 179 Atl. 702, 103 A. L. R. 
1097 (1935). 

* Macks v. Macks, 329 Ill. App. 144, 67 N. E.2d 505 (1st Dist. 1946); Soelke v. 
Chicago Business Men’s Racing Ass’n., 314 Ill. App. 336, 41 N. E.2d 232 (1st Dist. 
1942); Mee v. Marks, 304 Ill. App. 370, 26 N. E.2d 516 (1st Dist. 1940). 

" Melburg v. Dakin, 337 Ill. App. 204, 85 N. E.2d 482 (2d Dist. 1949); Gliwa v. 
Washington Polish Loan and Bldg. Ass’n., 310 Ill. App. 465, 34 N. E.2d 736 (1st Dist. 
1941). 

* Barkhausen v. Naugher, 395 Ill. 562, 70 N. E.2d 565 (1947); Shirley v. Ellis Drier 
Co., 379 Ill. 105, 39 N. E.2d 329 (1942). 

* Hartford Acc. and Indemnity Co. v. Mutual Trucking Co., 337 Ill. App. 140, 
85 N. E.2d 349 (1st Dist. 1949). 

* 370 Ill. 523, 19 N. E.2d 363 (1939). 
* Tit. Rev. Srat., c. 110, § § 259.15, 259.16 (1949). 
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In the decided cases, the courts have adhered to the spirit of the statute 
and the rules. In Wainscott v. Penikoff,** the court said that the defendant’s 
affidavit must show that he has a bona fide defense to the action, and he can- 
not shelter himself behind general denials. In Shepard v. Wheaton® it was 
said that only facts well pleaded are to be taken as admitted and not the 
defendant’s conclusions therefrom. In Prudential Insurance Company of 
America v. Zorger®® it was held that an affidavit in support of a motion for 
summary judgment must state facts, and a general statement of the nature of 
the claim consisting of conclusions without stating the facts upon which the 
claim was based is insufficient to support a summary judgment. Further- 
more, compliance with this requirement that the affidavit show a right to 
recover in accordance with the statute and rule was necessary even though 
the defendant’s affidavit of merits itself was insufficient. And in Soelke v. 
Chicago Business Men’s Racing Association® the court held that the af- 
fidavit must state only facts that the affiant, if called as a witness, might 
state on the trial. 


Supreme Court Rule 15 makes no distinction as to affidavit require- 
ments between the plaintiff and the defendant. Although some earlier 
cases,’*° relying upon foreign authority, held that the affidavits of the plain- 
tiff should be construed strictly and those for the defendant in opposition 
to the motion should be construed liberally, two subsequent cases, relying 
upon foreign authority,’ held that the rule of construction to be applied is 
the same in each case. 

The proper procedure to test the sufficiency of the affidavit is a motion 
to strike.1°? As in the case of the former demurrer and the present motion 
to strike directed to the pleadings, such motion admits all the facts properly 
set forth in the affidavit which is attacked.‘°* On the other hand, filing 
counter-affidavits admits the sufficiency of the affidavits filed. 


Since the emphasis is now upon evidence rather than pleading, the 
affidavit is no longer considered part of the plea or answer. Hence, as might 
be expected, it makes no difference whether the pleadings are oral or writ- 


* 287 Ill. App. 78, 4 N. E.2d 511 (1st Dist. 1936). 

* 325 Ill. App. 269, 60 N. E.2d 47 (3d Dist. 1945). 

86 F.2d 446 (C. C. A. 7th 1936). 

314 Ill. App. 336, 41 N. E.2d 232 (1st Dist. 1942). 

 Soelke v. Chicago Business Men’s Racing Ass’n., 314 Ill. App. 336, 41 N. E.2d 
232 (1st Dist. 1942); Gliwa v. Washington Polish Loan and Building Ass’n., 310 Il. 
App. 465, 34 N. E.2d 736 (1st Dist. 1941). 

™ Killian v. Welfare Engineering Co., 328 Ill. App. 375, 66 N. E.2d 305 (2d Dist. 
1946); Fisher v. Hargrave, 318 Til. App. 510, 48 N. E.2d 966 (1st Dist. 1943). 

™ Scharf v. Waters, 328 Ill. App. 525, 66 N. E.2d 499 (1st Dist. 1946); Wainscott 
v. Penikoff, 287 Ill. App. 78, 4 N. E.2d 511 (1st Dist. 1936); Dyer v. Sanculius, 284 Il. 
App. 463, 2 N. E.2d 343 (2d Dist. 1936). 

* Lowenstern Bros. v. Marks Credit Clothing, 319 Ill. App. 71, 48 N. E.2d 729 
(1st Dist. 1943). 
Baum v. Martin, 335 Ill. App. 277, 81 N. E.2d 757 (2d Dist. 1948). 
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ten and summary judgment practice is now applicable to justice court 
appeals.*°® By analogy it should also apply to other cases on appeal where 
the trial is de novo. Moreover it is no longer necessary that the affidavits be 
filed with the pleadings. The moving party can choose the time to make the 
motion, and the opposing party has until the time of the hearing to file 
opposing affidavits. 

The court can, in its discretion, allow amendments or additional af- 
fidavits,’°* and where this is done the other party has an opportunity to re- 
ply. However, piecemeal hearing of the motion for summary judgment is 
not favored and the refusal to permit such additional affidavits is not 
error.’’* It has been held in at least one case that an affidavit which was 
filed after the hearing (whether with or without leave of court does not ap- 
pear) should be ignored by the trial court.’* 

Section 57 of the Act provides that where the defense is to only a part 
of the demand, a judgment or decree may be entered as to that portion of 
the demand to which no defense is interposed, and the cause shall proceed 
as to the balance as if the action or counterclaim had originally been 
brought therefor. This is the same as the procedural provision in the Prac- 
tice Act of 1907. However, Supreme Court Rule 16 greatly broadens the 
sphere of action of the trial court in such case. It provides that where the 
summary judgment does not dispose of all the issues, the court may allow 
the motion and postpone the entry of judgment; allow the motion and 
enter judgment thereon; or allow the motion, enter judgment thereon, and 
stay the enforcement pending determination of the remaining issues. 

It is not necessary that the affidavits be made by the parties to the pro- 
ceeding, the requirement being that the affidavits be made on the personal 
knowledge of the affiants. And where the facts are not all in the possession 
of one person as many affidavits may be used as are necessary. Where the 
facts are known only to persons whose affidavits cannot be obtained be- 
cause of hostility or for some other reason, Supreme Court Rule 15 pro- 
vides that the court shall make such order as may be just and may permit 
time to obtain the necessary affidavits, to submit interrogatories, to take 
depositions, or to allow for the production of papers or documents. The 
rule clearly provides that in addition to the affidavits, interrogatories and 
sworn answers thereto, depositions and papers, documents and exhibits pro- 
duced by the adversary shall be considered by the court at the hearing on 
the motion. 


* Barrett v. Bender, 334 Ill. App. 135, 78 N. E.2d 832 (3d Dist. 1948); Ogden v. 
Lakin, 334 Ill. App. 49, 78 N. E.2d 326 (3d Dist. 1948). 

* Melburg v. Dakin, 337 Ill. App. 204, 85 N. E.2d 482 (2d Dist. 1949). 

* Gliwa v. Washington Polish Loan and Building Ass’n., 310 Ill. App. 465, 34 
N. E.2d 736 (1st Dist. 1941). 

*6Fredman v. Sutliff and Case Co., Inc., 330 Ill. App. 119, 70 N. E.2d 222 (2d 
Dist. 1946). 








SPRING] SUMMARY JUDGMENTS 77 

As stated before, the summary judgment procedure does not substitute 
a new method of trial for fact issues. Hence, where a plaintiff makes a mo- 
tion for summary judgment and the court sustains a motion to strike the 
affidavits in support thereof for their insufficiency, it is improper to dismiss 
the cause on the theory that on the evidence submitted the plaintiff could 
not recover, for this would amount to a decision on the merits.2°° To reach 
this result a motion for summary judgment by the defendant would be 
necessary. 

The question of whether a motion .for summary judgment should be 
allowed or denied turns on the question of whether there is a triable issue of 
fact. The court takes the affidavits of the plaintiff and the defendant, com- 
pares them precisely as if the affidavits represented oral evidence of wit- 
nesses appearing on the witness stand, and then determines whether, if the 
evidence contained in the affidavits was orally submitted to the court, 
there would be something left to go to the jury. If there would be nothing 
left to go to the jury and the court would be required to direct a verdict, 
then a summary judgment is proper.’'° But the right of the moving party 
must, on a strict construction of the affidavits, be clear and free from 
doubt.?"? 

Several cases have announced that the evident legislative intent was to 
limit summary judgment procedure to simple cases.'*? However, these cases 
go on to recognize the fact that while complicated or complex defenses 
may establish the ability of counsel they do not necessarily mean that the 
case itself is complex.''* Since the cases are decided on other grounds, the 
statements must be discounted as dictum. There is nothing in the statute 
distinguishing between simple and complicated cases. Upon a considera- 
tion of all the decisions, it is apparent that the test in any case is whether 
a question of fact exists, provided the case is within the statutory categories. 

Where the defense is “arguable,” “apparent,” or made in “good faith” 
it should be sumbitted to a jury and the court is not permitted to deter- 
mine questions of credibility of witnesses, but is bound to accept a state- 
ment of facts of the opposing party as true.’** The test has been variously 
defined elsewhere. Thus, it is said that summary judgment ought not to be 
granted where there is a substantial question to be tried, where the issue is 


°° See note 75 supra. 

“Shirley v. Ellis Drier Co., 379 Ill. 105, 39 N. E.2d 329 (1942); Killian v. Welfare 
Engineering Co., 328 Ill. App. 375, 66 N. E.2d 305 (2d Dist. 1946). 

™ Barkhausen v. Naugher, 395 Ill. 562, 70 N. E.2d 565 (1947); Scharf v. Waters, 
328 Ill. App. 525, 66 N. F.2d 499 (1st Dist. 1946); Great Atlantic and Pacific Tea Co. v. 
Town of Bremen, 327 Ill. App. 393, 64 N. E.2d 220 (ist Dist. 1945), Bertlee Co., Inc. v. 
Illinois Publishing and Printing Co., 320 Ill. App. 490, 52 N. E.2d 47 (1st Dist. 1943). 

™ Ward v. Sampson, 391 Ill. 585, 63 N. E.2d 751 (1945); Soelke v. Chicago Business 
Men’s Racing Ass’n., 314 Ill. App. 336, 41 N. E.2d 232 (1st Dist. 1942). 

** Gliwa v. Washington Polish Loan and Building Ass’n., 310 Ill. App. 465, 34 
N. E.2d 736 (1st Dist. 1941). 
™ Ibid. 
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genuine, where there is a real defense, an apparent defense, a bona fide 
defense, a plausible ground of defense, something fairly arguable and of a 
substantial character.’* But the more it is attempted to define the test, the 
more elusive it seems to become. Eliminating adjectives and definitions, it 
seems a safe test to apply the rule applicable on motions to direct a verdict. 
Where a court would properly direct a verdict on the evidence, a summary 
judgment is proper. Where a directed verdict would not be proper, a 
motion for summary judgment should be denied. 

With respect to fact issues, two questions, both relating to damages, are 
presented. First, according to Section 57 of the Civil Practice Act, the judg- 
ment is to be entered on motion and is no longer “as if by default.” These 
words, appearing in the former statutes, were eliminated from the Civil 
Practice Act. Any doubt which may have existed is resolved. Since the 
judgment is no longer by default, the reason for the early rule no longer 
exists and it seems clear that there is no question about the propriety of 
assessing the amount of the damages on the evidence contained in the af- 
fidavits alone. This is the practice in the federal courts,""® and in this respect 
there is no such material difference between Federal Rule 56'** and the 
Illinois rule as to require a different result. 

Secondly, there is the question as to whether an issue with respect to 
damages prevents a summary judgment. One case’’* holds that it does, the 
court saying, “The question of plaintiff's claimed damages, which was 
denied by defendants’ affidavit, raised a question of fact which would 
prevent the entry of a summary judgment.” However, there is some ques- 
tion about the final outcome on this issue. That case was reversed and re- 
manded so that the Supreme Court did not have the opportunity to pass on 
the question, and while the point was involved, the case did not necessarily 
turn on this question because there were other fact issues. 

The rule in the federal courts is clear that the existence of an issue as 
to damages is no bar to the granting of a summary judgment. In such case 
the summary judgment is rendered leaving the amount due for subsequent 
determination.’ It may be argued that it is impossible to enter a judgment 
when the amount of the judgment is unknown. It may also be argued that 
the result should be different in Illinois because Federal Rule 56(c) spe- 
cifically provides that a summary judgment, interlocutory in character, may 
be rendered on the issue of liability although there is a genuine issue as to 
the amount of damages. Actually, there is no reason why judgment could 


™ Shientag, Summary Judgment, 4 Forp. L. Rev. 186 (1935). 

46 Madeirense do Brazil S/A v. Stulman-Emrick Lumber Co., 147 F.2d 399 (C. C. A. 
2d 1945). For an analysis of this case, see Comment, 45 Cor. L. Rev. 964 (1945). 

a Veo. RK: Civ. 2.56. 

™8 Khosrovschahi v. Goldberg, 333 Ill. App. 378, 77 N. E.2d 569 (1st Dist. 1948). 

™ Russell v. Barnes Foundation, 50 F. Supp. 174 (E. D. Pa. 1943), appeal dism’d, 
136 F.2d 654 (C. C. A. 3d 1943); Bamberger Broadcasting Service, Inc. v. William 
Irving Hamilton, Inc., 33 F. Supp. 273 (S. D. N. Y. 1940). 
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not be entered for the plaintiff against the defendant with the further order 
that the case proceed to trial for the determination of the amount of 
damages.’*® With respect to the second argument, it is true that the statute 
and rules in Illinois do not make the specific provision for judgment in such 
case as does the Federal Rule. However, Supreme Court Rule 16, outlining 
the different actions which the court may take where all of the issues are not 
disposed of, provides, among other things, that the court may allow the 
motion and postpone the entry of judgment or decree thereon. This pro- 
vision is certainly broad enough to autliorize the entry of a judgment on 
the question of liability leaving the amount of the damages for future 
determination. As a matter of fact, if this language of Supreme Court Rule 
16 does not apply to that case, it is difficult to conceive of a factual situa- 
tion to which it does apply. 


Effect of the Pleadings, Searching the Record, and Variance 


A shift in emphasis and approach from pleading to evidence presents 
a question of the status of pleadings in cases where a motion for summary 
judgment is made. Obviously the pleadings could not control, otherwise a 
general denial in an answer would defeat summary judgment as before. 
The rule is indicated by Roberts v. Sauerman Bros., Inc.** where it is said: 


“The fact that the pleadings joined issue does not prevent the entry 
of a summary judgment. The pleadings should be considered in order 
that the court may know what the issues are. Ordinarily, a motion for 
summary judgment presupposes that the pleadings properly join 
issue. If the pleadings do not join issue, the usual practice is to dispose 
of them on motions to strike or to dismiss. A person may be able to 
state a good defense in a pleading, and yet when he is required to set up 
that defense in affidavits according to the requirements of Rule 15 of 
the Supreme Court, it may become apparent that he has no defense. 
If he has no defense, he is not entitled to a trial. The duty often de- 
volves on the court during a trial to direct a verdict. Then the court 
decides that there is no issue of fact for the jury to pass on. Likewise, 
on a motion for summary judgment, when there is no triable issue of 
fact, the court is bound to enter judgment accordingly.” 


The proceeding for summary judgment is an inquisition to determine 
whether there is any issue of fact to be tried and while the pleadings are 
important and should be considered, the question to be determined is a 
question of fact which is to be ascertained by the evidence.’ And if it ap- 
pears from the facts stated in the affidavits or documents that a pleading 
is sham or false or frivolous, it will be disregarded.?** 


29 Ibid. 
300 Ill. App. 213, 20 N. E.2d 849 (ist Dist. 1939). 

™ Fisher v. Hargrave, 318 Ill. App. 510, 48 N. E.2d 966 (1st Dist. 1943). 
See note 113 supra. 
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But these, in reality, are only general statements and do not quite reach 
the point in issue. In order to really raise the question of the relative im- 
portance of the pleadings, it is necesssary to present the cases where the 
affidavits justify a recovery but the pleadings do not, presenting a con- 
sideration of the legal rule as to searching the record, or where the causes 
of action set out in the pleadings and in the affidavits do not conform, pre- 
senting a consideration of the legal rules applicable to the doctrine of 
variance. 

We may eliminate consideration of the case where the pleadings justify 
a recovery for the plaintiff, but the affidavits do not. In People ex rel. Ames 
v. Marx,** the defendant, subject to the motor fuel tax of the State of Illi- 
nois, remitted the amount due by a check. When the check was presented, 
payment was refused because the bank had failed. Previously, the de- 
fendant had posted a bond to secure payment of the tax. The suit was on 
the bond and all the facts were admitted in the pleadings. Only two mat- 
ters of defense were presented, both involving legal questions. A motion 
for summary judgment was granted over the defendant’s objection, ap- 
parently well taken, that the plaintiff's affidavits were insufficient. But this 
case does not really involve the question of summary judgment at all. It has 
always been the rule that admissions in a pleading do not require additional 
proof to authorize a judgment. Although the case appears to be one involv- 
ing a summary judgment, what is actually involved is a judgment on the 
pleadings which would be available in any case and not limited to those to 
which summary judgment is applicable. 


Neither is Eagle Indemnity Co. v. Haaker'®> of great assistance. There, 
the defendant filed a verified answer to which no reply was filed. The plain- 
tiff moved for summary judgment which was granted. One of the grounds 
of appeal by the defendant was that by failing to reply the plaintiff had 
admitted the truth of the answer. This, of course, is the rule under Section 
40(2) of the Civil Practice Act.1** Here was a situation where the de- 
fendant theoretically and on technical grounds was entitled to judgment on 
the pleadings, while the plaintiff was entitled to judgment on the affidavits. 
The effect of the affirmance of the judgment was to make the affidavit con- 
trolling over the pleadings. However, the decision was not based on that 
ground. Instead, the court resorted to the rule that where a party goes to 
trial and offers evidence on the issues without requiring a reply, the reply is 
waived. The court held that while the proceeding for summary judgment 
is not a trial, it is an inquisition based on the evidence and that the submis- 
sion of affidavits by the parties waived the replication.?*’ 


4 370 Ill. 264, 18 N. E.2d 915 (1939). 

8 309 Ill. App. 406, 33 N. E.2d 154 (1st Dist. 1941). 
6 Trt. Rev. Srat., c. 110, § 164(2) (1949). 

For analysis of this case see Comment, 19 Cui-Kent Rev. 374 (1941). 
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With respect to the questions of “searching the record” and “variance 
between pleading and proof,” the general rule seems to be that pleadings 
are important at least to the extent that the complaint is required to suf- 
ficiently state a cause of action and that the proof is required to conform to 
the pleadings. Thus, in Wisconsin’** it was held that a motion for summary 
judgment searches the record in the same manner as does a general demurrer 
and condemnation is visited upon the first pleading found to be defective. 
In other words, the plaintiff is not entitled to a summary judgment unless a 
cause of action is stated in the complaint, a rule which finds support else- 
where.’ The New York cases seem to be consistent in applying the 
variance rule. Except for typographical errors or trivial or technical defects 
in the complaint, correction of which might be permitted by the court, 
variance between pleading and proof is not condoned. In such a case it is 
necessary to amend the pleadings to conform to the proof prior to the ap- 
plication for summary judgment and where such variance exists at the time 
the motion for summary judgment is made, the motion must be denied.?*° 


The Illinois law seems to be still in the process of formation on the 
points involved. The first case to discuss the question, after the effective 
date of the Civil Practice Act, was Chicago Title and Trust Co. v. Cohen. 
It is difficult to determine exactly what this case held. Although the Supreme 
Court Rules had previously provided that pending cases should proceed 
under the Civil Practice Act after its effective date, the parties in this case 
apparently filed an affidavit of claim and an affidavit of merits under the 
Practice Act of 1907. The appellate court, however, seems to have decided 
the question with respect to the summary judgment under the provisions 
of the Civil Practice Act. The court held that the defense set up in the 
affidavit of merits was not available under the general issue but must be 
set up specially, and there was no such plea by the defendant. Therefore, 
in the absence of such plea, even though the affidavit averred sufficient facts, 
the defense was held not available. It may be that the explanation for this 
case is that it really was decided under the Practice Act of 1907. No such 
explanation, however, exists for Gliwa v. Washington Polish Loan and 
Building Association.\** That case raises both the questions of variance and 
searching the record. The court held that the variance related to allegations 
which were surplusage and was, therefore, immaterial, and that the objec- 
tions to the complaint were either waived or that the complaint was good 
at least after judgment. The summary judgment granted by the trial court 
was therefore affirmed. But the appellate court specifically stated that it 


“8 Fuller v. General Accident Fire and Life Assurance Corp., Ltd., 224 Wis. 603, 
272 N. W. 839 (1937); Sullivan v. State, 213 Wis. 185, 251 N. W. 251 (1933). 

29 See Note, 91 A. L. R. 884 (1934). 

® Shientag, supra note 115, at 203-205. 
284 Ill. App. 181, 1 N. E.2d 717 (1st Dist. 1936). 
#2 310 Ill. App. 465, 34 N. E.2d 736 (1st Dist. 1941). 
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did not question the rule that a motion for summary judgment re-opened 
the question of the sufficiency of the complaint and at least inferentially 
recognized the doctrine of variance. 

The next case involving the question of variance that came before the 
courts was Lowenstern Bros., Inc. v. Marks Credit Clothing, Inc.** There 
a suit for breach of contract was involved, the contract being attached to 
the pleading as an exhibit, and the court on motion of the plaintiff entered 
a summary judgment. On appeal, the defendant contended that there was a 
variance between the case laid in the pleadings and the case proved in the 
affidavits in support of the motion for summary judgment, and contended 
that regardless of what the proof was the plaintiff could recover only upon 
the action laid in the pleadings. The variance consisted of evidence of an 
oral modification of the contract. The judgment was affirmed. The 
opinion avoids a direct decision on the question as to whether a summary 
judgment can be had on affidavits which show the plaintiff is entitled to 
recover but which vary from the case laid in the pleadings. However, the 
essential holding of the case was that the plaintiff was entitled to recover 
on an orally modified contract although the pleading contained the original 
as an exhibit. That is, that the affidavits control and variance is not a bar 
to a judgment. 

The question was next presented in Central States Cooperative, Inc. v. 
Watson Bros.*+ This was an action to recover the reasonable rental value 
of premises occupied by the defendant after the termination of a written 
lease. The complaint alleged that the defendant wrongfully held over. The 
answer claimed an affirmative defense to the effect that before the expiration 
of the notice of the termination of the lease, the parties entered into an oral 
agreement for a lease at a monthly rent of $850.00, that the defendant had 
tendered the rent due under the agreement and it was refused by the plain- 
tiff, and that the defendant, therefore was lawfully in possession of the 
premises. A motion for a partial summary judgment for the amount of the 
rent admitted to be due was granted and jurisdiction was reserved for future 
determination of the balance of the plaintiff's claimed demand. On appeal, 
the point was made that a recovery on the theory upon which the summary 
judgment was entered did not conform to the case laid in the plaintiff's 
pleadings and therefore the judgment was improper. The court held, how- 
ever, that the amount of the judgment was only for the amount of the 
rent admitted to be due and it made no difference whether the court might 
ultimately find, upon a final hearing, that the plaintiffs contention was 
correct, i.e., that the defendant was holding over, or that the defendant’s 
contention that he was in possession on an oral lease was correct. In either 
event, the admitted rent would be due. 


319 Ill. App. 71, 48 N. E.2d 729 (1st Dist. 1943). 
™ 336 Ill. App. 314, 83 N. E.2d 752 (1st Dist. 1949). 
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However, there was a vigorous dissenting opinion which took the 


~ view that the plaintiff was entitled to recover only upon its theory of the 


case and upon the allegations of the complaint and that this is true even 
though the proof showed that the plaintiff might have been entitled to re- 
lief had the complaint been framed upon a different theory. The opinion 
states that it was never meant to allow judgment on a consideration of the 
affidavits by the court, irrespective of the state of the pleadings, citing 
Chicago Title & Trust Co. v. Cohen.1** The opinion also states that the 
motion for summary judgment searches the record and reopens the question 
of the sufficiency of the complaint, citing Gliwa v. Washington Polish Loan 
and Building Association.‘** The opinion concludes that under the com- 
plaint no recovery could be had for rent under an oral lease since this was 
not counted upon, and that the defendant’s denial of the allegation of 
wrongful possession raised a fact issue which could not be decided on motion 
for summary judgment. Taking the majority and dissenting opinion to- 
gether, this is a decision squarely on the point to the effect that the affidavits 
control over the pleadings and as far as summary judgments are concerned, 
the doctrine of variance and of searching the record are unimportant in IlIli- 
nois if the affidavits in fact show a right to recover upon any theory. Until 
the Supreme Court passes upon the question it is impossible to say what the 
Illinois law will be, but certainly the appellate court decisions have moved 
in successive steps toward the idea that the evidence developed by the af- 
fidavit controls and the pleadings are relatively unimportant. 


How serious is the problem? Perhaps, if the later view of the appellate 
court prevails, there will be some violence done to the orthodox rules of 
common law issue pleading, namely, that there cannot be a recovery upon a 
bad complaint, that pleading and proof must conform, and that judgments 
must be responsive to the pleadings. But from a practical viewpoint, why 
should one paper filed in the cause have precedence over another? The 
pleadings were originally intended to define the issues and give reasonable 
notice so that when a party attended the trial with his witnesses, he knew 
what issues he had to meet and he was prepared. Given reasonable notice 
and an opportunity to defend on the facts, it would seem that the ends of 
justice would best be served if the proof established by the affidavits should 
control, regardless of the pleadings. 

Some technical questions are suggested, however. If, as Supreme Court 
Rule 15 requires, the affidavits should set forth facts to which the affiant 
might testify at the trial, how can proof variant from the pleadings be 
considered? In an actual trial, such proof would be inadmissible until an 
amendment was made and in case of amendment, if the element of surprise 
were involved, a continuance would be granted. But ultimately the proof 


See note 131 supra. 
%®See note 132 supra. 
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would control over the original pleading and the case would be tried and 
judgment rendered on the evidence. In the case of summary judgment all 
that would be necessary to conform to orthodox rules would be to require 
an amendment of the pleadings and to protect against surprise. But assuming 
reasonable notice and an opportunity to defend on the facts, what practical 
purpose can be served by requiring the party to rewrite the pleading to 
conform to the affidavits, when, as a matter of actual fact, the pleading is 
not being considered anyway? 

The case of the complaint which states no cause of action presents more 
difficulties. If it is not necessary to state a cause of action in a complaint, or 
a defense in an answer, why have pleadings at all? But again, given reason- 
able notice and an opportunity to defend, why, as a practical matter, should 
not the more detailed evidentiary statement contained in the affidavits be 
considered as serving all of the functions of the orthodox pleading? The af- 
fidavits in support of and in opposition to the motion for summary judg- 
ment unquestionably control over the adversary’s pleadings. Eliminating the 
historical sporting concept of a law suit, there does not seem to be any 
practical reason why the affidavits supplying the factual proof in detail by 
the witnesses who have knowledge of the facts should not control over the 
party’s own pleadings which are only his attorney’s statement of his case. 


USE AND EFFECTIVENESS OF SUMMARY JUDGMENT 
PROCEDURE 


No statistics are available to determine the extent of the use of summary 
judgment procedure or its effectiveness in Illinois since the enactment of the 
Civil Practice Act. However, such statistical studies have been made else- 
where and the results are surprising. 

In the City of Detroit, 409 summary judgments were rendered in eight 
months from August 1, 1930, to March 31, 1931, as compared with 834 
judgments rendered after trial. About one case in five was disposed of by 
summary judgment.’ 

A statistical study for New York showed that many more motions for 
summary judgment were granted than were denied, that appeals in such 
cases were surprisingly few when compared to other cases and that the trial 
courts were sustained overwhelmingly in their rulings on appeal.’®* For the 
years 1921 through 1930, it has been estimated that eleven per cent of all 
trial term work of the Supreme Court, New York County, has been elimi- 
nated by summary judgment procedure and this totally ignores the tremen- 
dous but unascertainable, elimination of litigation and interposition of 


** Sunderland, Scope and Method of Discovery before Trial, 42 Yate L. J. 863, 
873 (1933). 

** Cohen, Summary Judgments in the Supreme Court of New York, 32 Cot. L. 
Rev. 825 (1932). 
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answers due to the fact that the procedure exists.’*® Yet it is said that the 
"potentialities of the procedure have not been fully appreciated and utilized 
by the bar.’*° 

In England, in the year 1931, there were 5,434 summary judgments 
rendered in the King’s Bench Division as against only 1,240 judgments 
rendered after the trial of issues.1*? The statistics further show that eighty 
per cent of all the cases brought in the courts of general jurisdiction in 
England which proceed to judgment are cases where summary judgments 
are rendered. Only twenty per cent of the judgments are rendered after 
trial of the issues.*? 

Although no statistics are available, there is no reason to suppose that 
summary judgment procedure has not been effectively used in Illinois. As 
might be expected, an examination of the reported cases indicates much more 
extensive use of the practice in Cook County than in less populous counties. 

In addition to the litigation terminated by summary judgment, thereby 
lessening the burden of the courts, there is one other factor to be considered. 
Not a single case decided under the Civil Practice Act has discussed the 
question of the limitation of issues in cases where summary judgment is 
necessarily denied. This is a testimonial to the effectiveness of the procedure. 
With the emphasis shifted from pleading to evidence, and with the evidence 
disclosed with the same detail as testimony on a trial, it would seem that, 
except possibly in a case of inadvertence or newly discovered evidence, no 
litigant would have the presumption to attempt a change of position. Be- 
cause there are no cases on the subject this point has received little notice. 
Actually, however, from a discovery viewpoint, the cases where summary 
judgment is denied may be of equal or greater importance than those in 
which it is granted. The detailed evidentiary affidavits necessarily have the 
effect of narrowing the issues to areas of actual conflict. It is impossible to 
estimate the savings in time, expense, and inconvenience effected by the 
summary judgment procedure in the elimination of fictitious or feigned 
issues and merely formal proof in those cases where a trial is necessary. 


VERIFICATION OF PLEADINGS, REQUESTS FOR 
ADMISSIONS, AND PENALTIES 


Provisions relating to the verification of pleadings are contained in 
Section 35 of the Civil Practice Act.*** The first paragraph of this section ap- 
plies to pleadings generally. It provides that, although not required, any 


19 Saxe, Summary Judgments in New York, a Statistical Study, 19 Corn. L. Q. 
237 (1934). 

“© Cohen, supra note 138, at 825. 

1 Sunderland, The Provisions Relating to Trial Practice in the New Illinois Civil 
Practice Act, 1 U. or Cm. L. Rev. 188 (1933). 

42 Sunderland, Observations on the Illinois Civil Practice Act, 28 Itt. L. Rev. 861 
(1934). 
“Ii. Rev. Stat., c. 110, § 159 (1949). 
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pleading may be verified. The effect of such verification is to require all 
subsequent pleadings to be verified unless excused by the court. There is 
also a provision for verification upon information and belief, and it is ex- 
pressly specified that the verified allegations shall not constitute evidence 
except by way of admission. 

This provision changed the former chancery practice because Sections 
20 and 21 of the Chancery Act*** required the answer to be under oath unless 
such oath was specifically waived by the bill. These sections were repealed 
by the Civil Practice Act and Paragraph 1 of Section 35 was substituted. 
The provisions permitting the verification to be upon information and 
belief and the verification of a corporation to be made by an officer or 
agent are a continuation of the former chancery practice. The practice is 
new in law cases. However, similar provisions are found in many code 
states. 

Paragraph 2 of Section 35 of the Act provides that an allegation of the 
execution or assignment of any instrument in writing shall be deemed ad- 
mitted unless denied by a verified pleading. In somewhat different language, 
it is a continuation of Section 52 of the Practice Act of 1907.1*° Since this 
provision applied only to law cases, the effect of the enactment of the Civil 
Practice Act was to extend the practice to equity. 

The value of these provisions for discovery purposes becomes apparent 
when the provisions of the Civil Practice Act relating to pleading are con- 
sidered. It has been said that one of the most radical changes in practice in 
the State of Illinois effected by the Civil Practice Act was the abolition of 
so called “blind pleadings” such as the common counts, general issues, 
general demurrers, fictions such as that of losing and finding in trover, and 
the elimination of the distinctions between the manner of pleading at law 
and in equity.*° Instead of these meaningless forms of pleading, specific 
pleading of factual allegations in the complaint and explicit admissions or 
denials in the answer or subsequent pleading are required. And where the 
pleader asserts lack of knowledge sufficient to form a belief as to the truth 
of an allegation, he is required to verify that statement. By the verification 
of the preceding pleading a party may, therefore, be compelled to either 
admit or deny each specific factual allegation or state that he has no knowl- 
edge with respect thereto, in each instance under oath. 

Under Section 52 of the Practice Act of 1907, it was the rule that where 
a verified pleading was required, the absence of the verification rendered the 
plea demurrable.’*” By analogy, the absence now of a required verification 
would render the pleading subject to a motion to strike. And where the 


“Tit. Rev. Srat., c. 22, § § 20, 21 (Cahill, 1931). 
“8 Id. c. 110, § §2. 
*¢ Jenner and Schaefer, The Proposed Illinois Civil Practice Act, 1 U. or Cut. L. 
Rev. 49 (1933). 
 Clingan v. C. C. C. and St. L. Ry., 163 Ill. App. 568 (3d Dist. 1911). 
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party persists in a refusal to supply the verification, the absence thereof 
- presumably would lead to a dismissal or default judgment on the pleadings. 

The alternative is to file the pleading under oath. But it is more dif- 
ficult to verify an explicit denial of a specific fact than to make oath, for 
example, to the former plea of the general issue. In this way, the verifica- 
tion makes for more truthful pleading by eliminating frivolous denials. 

Moreover, the verification of pleadings narrows the issues at the trial. 
Matters admitted in the pleading do not require proof. It has been held that 
evidence or testimony contrary to the sworn pleading is not admissible in 
evidence.'** Also, it is the rule that the pleading is admissible in evidence to 
show admissions against interest, contradictory statements, and inconsistent 
positions."*° And this is true even where the pleading has been superseded 
by amendment.’*° Consequently, the verification of the specific pleadings 
tends to eliminate merely formal issues and to disclose to the parties in 
advance of trial the real issues which require proof. 

The effect of Paragraph 2 of Section 35 of the Act is much the same 
although it is limited to the narrow question of the execution or assignment 
of a written instrument. Here, a verified plea, denying such execution or 
assignment, is required whether or not the allegation in the prior pleading 
is verified. In other words, the instrument itself imports verity. If the execu- 
tion or assignment is to be contested, the denial must be under oath. Other- 
wise, the party is precluded from making such defense on the trial.1* Evi- 
dence denying such execution or assignment is inadmissible.*** The failure 
to deny the execution or assignment under oath dispenses with the necessity 
of proof thereof, although the validity or interpretation of the instrument is 
still open to question.’** Hence, in its limited field, this provision, like 
Paragraph 1 of Section 35 of the Act, tends to eliminate frivolous denials and 
to narrow the issues at the trial. 

The authority for obtaining discovery by seeking admissions from the 
adverse party is found in Section 58 of the Civil Practice Act*** under the 
language “admissions as to any fact may be requested.” This language is 
implemented and made effective by Supreme Court Rule 18.*** 


*® Schradzki v. Warren, 287 Ill. App. 612, 4 N. E.2d 646 (1st Dist. 1936). 

 Fraider v. Hannah, 338 Ill. App. 440, 87 N. E.2d 795 (2d Dist. 1949). 

™ People ex rel. Nelson v. Central Manufacturing District Bank, 306 Ill. App. 15, 
28 N. E.2d 154 (ist Dist. 1940). 

™ Kortylak v. Johnston City Building and Loan Ass’n., 279 Ill. App. 88 (4th Dist. 
1935). 

™ Haynes v. Sherwin-Williams Co., 126 Ill. App. 414 (1st Dist. 1906); Kosciuszko 
Building and Loan Ass’n. v. Dudek, 101 Ill. App. 353 (1st Dist. 1902). 

* Gould v. Magnolia Metal Co., 207 Ill. 172, 69 N. E. 896 (1904); Buttles v. 
Adkins, 318 Ill. App. 24, 47 N. E.2d 516 (4th Dist. 1943). 
“Tut, Rev. Srat., c. 110, § 182 (1949). 
™ Id. § 259.18. 
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The rule provides for three types of admissions. Paragraph 1 refers to 
admissions of the genuineness of any paper that is material to the action. 
Paragraph 2 refers to admissions of fact requested of the adverse party 
on notice. Both paragraphs provide that if the adverse party fails to make 
the admission within four days after the request, the expense of making 
proof, including a reasonable attorney’s fee, should be taxed as costs against 
the party refusing the admission unless there are good reasons for the 
refusal. In the case of admissions of fact, the trial court is required in the 
trial or hearing to certify that the refusal to admit was reasonable in order 
to avoid the penalty. The admission of fact is deemed to be made only for 
the purposes of the particular case and may, by leave of court, be amended 
or withdrawn. Paragraph 3 provides that where public records are to be 
used as evidence, a copy may be presented to the adverse party by notice 
in writing and such copy shall thereupon be admissible in evidence except 
insofar as any inaccuracy shall be pointed out under oath by the adverse 
party in an affidavit served within ten days after service of the notice. The 
procedure is new in Illinois and the rule is drawn from the procedure of 
England, New York, and Michigan. 

The purpose and operation of Paragraph 3 of the Rule relating to public 
records is very similar to Paragraph 2 of Section 35 of the Civil Practice 
Act relating to the admission of the execution or assignment of an instru- 
ment in writing referred to above. There, the allegation of such execution 
or assignment required affirmative action on the part of the adversary, other- 
wise the execution or assignment of the instrument would have been ad- 
mitted. Here the operation of the rule is not automatic. The copy of the 
public record must be served upon the adversary, but this being done, af- 
firmative action is required on the part of the adversary if he expects to 
contest the record. The effect is that formal proof is dispensed with. 

The purpose of Paragraph 1 relating to the admission of the genuine- 
ness of any paper material to the action is the same. It is broader than 
Paragraph 2 of Section 35 of the Civil Practice Act because it relates to the 
genuineness, not only the execution or assignment of the document, and 
also relates to any paper, not only instruments in writing. And, of course, 
Paragraph 2 of Rule 18 is broader still, permitting a request for an admission 
as to any fact. Paragraphs 1 and 2 of Rule 18 also introduce a new concept 
with respect to the penalty. In the various methods of discovery heretofore 
considered, the penalty for non-compliance was that the party was not per- 
mitted to make the desired proof at the trial, evidence was held to be 
inadmissible, or he was confronted with the sworn statement as an admission. 
Here, the unreasonable refusal to cooperate in dispensing with formal proof, 
which performs no function but only consumes time, results in the taxing 
of the expense of making the proof, including attorneys’ fees. It seems only 
just that the party who makes necessary such expense and inconvenience 
without real purpose should pay for it. 
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The constitutionality of taxing such costs was determined in Winter- 
-steen v. National Cooperage Co.'** There the contention was made that the 
taxation of costs is in the nature of a penalty and must be clearly authorized 
by statute and that the delegation of the power to tax costs was an uncon- 
stitutional delegation of legislative authority to the courts. Secondly, it 
was contended that the act in this respect constituted class legislation because 
it did not extend equal penalties to the actions covered by special statutes. 
The court rejected both contentions holding that the legislature by Rule 10 
of the schedule of rules attached to the Act gave express authority to the 
courts to tax costs and that, therefore, the power rested in the statute, not in 
inherent judicial power. Secondly, the court held that the statutes covering 
the special actions only controlled on the specific points enumerated and 
where these acts were silent, the Civil Practice Act applied. Therefore, the 
procedure applied to the special actions and it was not class legislation. 


However, two questions which are almost sure to be troublesome re- 
main and they have not been answered by the cases decided thus far. They 
are, first, the meaning of the term genuineness, and second, what con- 
stitutes a reasonable refusal to make the admission. Obviously, a document 
may be genuine and still be neither relevant nor valid and enforcible. The 
rule here should be that formal proof is dispensed with, but the validity, 
relevancy, and construction of the document still remain for the court to 
determine.**’ For example, a properly acknowledged and recorded deed of 
conveyance is admissible in evidence without formal proof, but its legal 
effect is still open to dispute. 


The second question is more difficult. What sort of fact can fairly be 
admitted without qualification or explanation? Certainly, such simple facts 
as the ownership of a motor vehicle, the general location of a collision, the 
capacity of a party as administrator, executor, receiver, or trustee and even 
in some cases the relationship of master and servant or principal and agent 
would be within the contemplation of the rule. On the other hand, where 
a question of fact is involved, it would seem that the refusal to admit would 
be considered reasonable. Otherwise, the party would be penalized for in- 
sisting upon his right to have the jury decide fact issues. Obviously, to 
have a fact issue involved does not mean that the issue is valid in the sense 
that the party will prevail. If this were true, the expense of making the proof 
would always be taxed as costs because the question cannot come up until 
after the party calling for the admission has been successful over his ad- 
versary on the issue. 

The purpose of the rule is announced by the Supreme Court as fol- 
lows, “The frequent difficulty and considerable expense of procuring the 


6 361 Ill. 95, 197 N. E. 578 (1935). 
*'Ragland, Discovery before Trial under the Illinois Civil Practice Act, 28 It. 
L. Rev. 875 (1934). 
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production of documentary evidence is well understood by the legal profes- 
sion. The purpose of the statute was to obviate that difficulty as far as 
possible and to compel an admission by the adverse party which is generally 
of incontrovertible character.”*** 

Thereafter, in a suit to revive a judgment, it was held that a refusal to 
admit the assignment of the judgment to the plaintiff required the assess- 
ment of the costs and expenses of making proof of that fact.’ 

Conversely, it has been held, that where the refusal to make the ad- 
mission was not based upon caprice or unreasonable grounds, the facts are 
of a controvertible character and are not properly subject to admission 
without qualification or explanation.’®° Although the question must be deter- 
mined largely on the basis of the situation existing in the individual case, it 
would seem that the rule should be much the same as in the case of sum- 
mary judgment procedure. Feigned or fictitious issues are not sufficient. But 
where there is an issue of substance, the party should be entitled to have 
that issue determined by the jury and his refusal to make an admission of the 
fact involved therein should not be considered unreasonable. 

A question also exists whether the taxing of the expense of making 
proof of the facts which the adversary fails or refuses to admit is an ex- 
clusive remedy. In the companion cases, Smith v. Thompson’® and Knaebel 
v. Thompson,’ the defendant refused to answer certain interrogatories 
propounded by the plaintiff although ordered by the court to do so. The 
trial court found the defendant in contempt and assessed a fine. The de- 
fendant took an appeal on the ground that the only penalty for failure to 
answer such interrogatories was to tax the expenses incurred by the other 
party in ascertaining the facts and making the proof as provided by Rule 18 
of the Supreme Court. The court held otherwise, saying: 


“The cases involving consideration of admissions and the analogous 
problem of interrogatories under the Supreme Court Rules and the 
Civil Practice Act do not indicate that the penalty provided for as to 
the refusal to make admissions, in assessing the costs is exclusive. There 
is nothing in the Act which either directly or es: deprives the 
circuit court of its power to punish for contempt for arbitrary refusal 
in failing to carry out an order of such court in a proper case..... 
The power of the court to punish by contempt in a proper case has not, 
in our judgment, been modified in any manner by the Civil Practice 
Act or Supreme Court Rules specifying the procedure as to interroga- 
tories or admissions, but the procedural requirements of such Act and 


** Wintersteen v. National Cooperage Co., 361 Ill. 95, 108, 197 N. E. 578, (1935). 

#° Albert Pick Co., Inc., v. Walos, 327 Ill. App. 404, 64 N. E.2d 319 (1st Dist. 1945). 

2 Usalatz v. Estate of Pleshe, 302 Ill. App. 392, 23 N. E.2d 939 (4th Dist. 1939); 
First Trust and Savings Bank v. Town of Ganeer, 296 Ill. App. 541, 16 N. E.2d 806 
(2d Dist. 1938). 

a 327: 4, App. 59, 63 N. E.2d 613 (4th Dist. 1945). 
327 fil. App. 21, 63 N. E.2d 614 (4th Dist. 1945). 





SPRING] SUMMARY JUDGMENTS 91 


the Supreme Court Rules have ap a expanded the scope of action 
of the court and have given an iinet remedy to litigants.” 


Although the question involved in the case was a refusal to answer 
interrogatories in disobedience of an order of court, the language of the 
case certainly covered admissions. But are the cases of admissions and in- 
terrogatories really analogous, and does the question of interrogatories arise 
under Supreme Court Rule 18 at all? There are some practical difficulties 
involved when admissions are considered because the rule does not con- 
template an order of court compelling the admission. It merely specifies 
the penalty for the failure to take the affirmative action required when the 
notice to admit is served. The remedy of punishment by way of contempt 
of court as it existed prior to the Civil Practice Act contemplated dis- 
obedience to a court order. Of course, a party could be in contempt of 
court as well for violating a court rule as for violating a court order.'®* But 
the question is whether a party would be in contempt of court for violating 
the court rule when the court rule itself specifies a different penalty? The 
above case has been interpreted as authority for the proposition that punish- 
ment by way of contempt of court may result in the case of a wilful refusal 
to admit facts without justification as required under Supreme Court Rule 
18.*** Whether or not the courts will so hold when squarely confronted by 
a specific case is problematical. 


CONCLUSION 


The various instruments of discovery discussed herein, although so 
many strings to the litigant’s bow, all have a common purpose—the separation 
of feigned and fictitious issues from those of substance and the elimination 
of the former from the case. In the case of summary judgment, there being 
no issues at all, a judgment is rendered on motion. Where there are issues of 
fact existing, the other instruments of discovery eliminate those apparent 
issues about which there is no real controversy, whether it be by way of 
the admission of documentary evidence, the admission of fact, or any of the 
other forms, thus confining the time of the court in those cases to matters 
which are really in controversy. That so many forms to accomplish these 
purposes have arisen testifies not only to the hardy resistance of the common 
law to procedural reform, but also to the fact that their development has 
been historical or chronological rather than logical. Each serves its purpose, 
but all have their pronounced limitations. 


The summary judgment procedure has been effective within the scope 
of its operation, but its limitation is that it still applies only to the cases desig- 


™ See Feo. R. Civ. P. 56(g) where, in addition to taxing reasonable expenses, an 
offending party or attorney may be adjudged guilty of contempt. 
* See Comment, 24 Cui-Kent L. Rev. 264 (1946). 
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nated in the statute. The verification of the specific pleadings required under 
the Civil Practice Act does make for more truthful pleading, narrows the 
issues, and, in some respects, simplifies the proof. But it loses a great deal 
of its effectiveness because the litigant is still only required to plead ultimate 
facts and under the discussion on summary judgments it was pointed out 
how deficient this is when compared to a statement in affidavit form of the 
evidence to which a party would testify on a trial. 

The admission practice, both as to documents and facts, is effective in 
situations where the matter is of only minor concern. The same result is 
achieved in pre-trial conference where formal proof of x-rays, photographs, 
and other documents, about which there is no real controversy is frequently 
waived. But where the question is of real importance, would the party, al- 
ready committed to the entire cost and expense of his own case, hesitate 
about the small penalty attached to his failure to admit? Even a contempt 
citation, while salutary, seems to have its limitations because it leads the 
litigant into the blind alley of appeal on a collateral matter’ while the main 
case is at a standstill for lack of evidence. What he needs is discovery pro- 
cedure that advances the main case. Any practicing lawyer knows the value 
of time in a law suit and can probably point to many instances where time 
alone defeated the remedy. 

Discovery falls into two principal categories: (1) the early disclosure 
of feigned or fictitious issues and their elimination from the case, and (2) the 
actual obtaining of the evidence to establish the affirmative or negative of 
the controverted issue. To the latter category belong such instruments of 
discovery as the production of books and documents, written interroga- 
tories, examinations before trial, and others with which we are not con- 
cerned here.*®* As to the former category of discovery, two improvements 
are required to make the devices more effective. 

The first is the extension of summary judgment procedure or the 
merger of that procedure with the so-called motion practice under Section 
48 of the Civil Practice Act.?®* Under this section of the act, the defendant 
in any case may have a judgment on motion for the particular reasons 
specified. Under the summary judgment provisions either party may have 
a judgment on motion for any sufficient reason in the particular cases 
specified. The experience of the courts and bar, not only in Illinois, but 
generally, indicates both the desirability of summary judgment practice 
and the fact that no one is hurt thereby, because of the adequate protection 
where an issue of substance appears. It would seem then, that the summary 
judgment procedure and motion practice have had a sufficient test and 


*® Hawley Products Co. v. May, 377 Ill. 506, 37 N. E.2d 167 (1941), 314 Ill. App. 
537, 41 N. E.2d 769 (2d Dist. 1942); Smith v. Thompson, 327 Ill. App. 59, 63 N. E.2d 
613 (4th Dist. 1945). 
6 See Summer, 1950, issue of Law Forum. 
Tit. Rev. Srat., c. 110, § 172 (1949). 
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should be combined and extended so that either party could get a judg- 
ment on motion for any sufficient reason in any case where there was really 
no factual controversy, in other words, the summary judgment procedure 
provided for in Federal Rule 56.*°* 

The effectiveness of summary judgment procedure to eliminate fic- 
titious issues and to limit the issues to the areas of actual controversy in those 
cases which must be tried suggests the second improvement which could 
be made. A party moves for summary judgment because he thinks such 
judgment is warranted and that he is entitled to it. What he is trying to do 
is to get the judgment, not limit the issues. Therefore, it might be said that 
as the procedure presently stands, the limitation of issues in cases which must 
be tried is incidental. In addition, this incidental result is accomplished only 
in that small percentage of cases where a party seeking a summary judgment 
is confronted with a fact issue that prevents it. But is it necessary that the 
summary procedure have a judgment as its goal? If the second result is of 
equal or greater importance than the first, why not a summary procedure for 
that very purpose? Federal Rule 56(d)*** now provides for an order specify- 
ing the facts that appear without substantial controversy in cases where the 
motion does not dispose of the entire case. But even this rule has a judgment 
as its goal. Of course, it would be possible to use the present summary 
judgment procedure to achieve the second result by making the motion for 
a summary judgment in cases where it is known that the motion must be 
denied because of the existence of a fact issue. Yet, it is to be doubted that 
the summary procedure has ever been resorted to for the purpose of limiting 
the issues rather than obtaining judgment. A summary procedure frankly 
directed to the goal of eliminating fictitious issues and limiting the issues 
to areas of actual controversy in cases where fact questions are known to 
exist, would probably be as important a step forward in discovery as was 
the initial introduction of summary judgment practice. 


18 Fep. R. Civ. P., 56. 
1 14., 56(d). 
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Notes 


THE ILLINOIS HOMESTEAD EXEMPTION 


Few statutory enactments have met with such a variety of interpreta- 
tions as has been accorded to the homestead exemption laws. Statutes con- 
taining identical language have led the courts to entirely different conclusions 
in their application, and even the courts of the same jurisdiction have felt 
free to deviate from and ignore former opinions without much concern 
about stare decisis.’ “Fireside equity” has found a fertile field among the 
Homestead Acts, and this, coupled with frequent amendments, repeals, and 
re-enactments has thrown the law of homestead into a state of conflict and 
confusion. Only a careful study of the voluminous number of decisions in 
which the homestead question has been raised enables one to ascertain rules 
of law, or, at least, definite trends which have developed in the application of 
the homestead statutes. Such task has prevented the average practitioner 
from keeping informed of the developments in the law of homestead, and 
even the law schools touch the subject only slightly. 


Protection of the family is the underlying policy of the homestead 
legislation.” It is a purely constitutional and statutory right which developed 
in the United States during the middle of the 19th century. As Waples* 
states it: “The purpose of Homestead Legislation is the conservation of fam- 
ily homes. The policy of the state is to foster families as the factors of society, 
and thus to promote the general welfare. To save them from disintegration 
and secure their homes from forced sales so far as it can be done without 
injustice to others®. .. . They are not poor laws made for the benefit of the 
impecunious only. They protect the family homes of all classes. Any head of 
a family, however solvent may dedicate his home under statutory conditions® 
and feel secure that whatever ordinary debt he may later incur, the home of 
his family is safe.” Although statutes have been passed which are based on 


15 Tirrany, Rea Property § 1335 (3d ed. 1939). 

*Petition of Lehman v. Cottrell, 298 Ill. App. 434 (2d Dist. 1939); Lies v. 
De Diable, 12 Cal. 327 (1859). 

*It is true that under the feudal law, a man’s dwelling and land could not be sold 
by his creditors to satisfy his debt. It was actually not until 1838, 2 Vict. c. 110, that 
the creditor was permitted to do so. 

“Waptes, HomesteaD AND Exemption § 3 (1893). 

* Waples sees in the innovation of homestead legislation a recognition of the family 
institution as an essential element of the governmental and social organism, a revival 
of the importance of the family voice in government, even though at the expense of 
individualism. 

*For decisions holding that no dedication is required in Illinois see Imhoff v. Lipe, 
162 Ill. 282, 44 N. E. 493 (1896). 
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purely charitable grounds, the great majority of the homestead legislation, 
including that of Illinois, professes to follow only the “protection of the 
family” motive.’ 


The first Homestead Act in Illinois was passed in 1851.§ Changes of 
some importance were introduced by an amendment of 1857. The act as 
amended’? was repealed and replaced by the statute of 1872," considerably 
changing the law of homestead exemptions. The 1872 statute, on the other 
hand, was replaced by the Amendatory Act of 1873,!* the statute now in 
force, which however made only minor changes in the preceding enact- 
ment.’® There have thus been three distinct periods in the development of 
Illinois homestead legislation.’* Since the statute presently in force was en- 
acted almost 80 years ago, the discussion will concern itself principally with 
the law as it has developed under this statute and only where profitable will 
references be made to the earlier acts. 


THE HOMESTEAD ESTATE* 


The Necessary Elements 


Section 1 of the Homestead Act provides “that every householder hav- 
ing a family shall be entitled to an estate of homestead, to the extent in value 
of one thousand dollars, in the farm or lot of land, and buildings thereon, 
owned or rightly possessed by lease or otherwise, and occupied by him or 
her as a residence. . .” It is in the constructions by the courts of the key 
words in this section that we find the prerequisites of a homestead interest. 


It should be noted that the present’* statute speaks of an “estate” of 
homestead. Although the use of this term has been severely criticized,!” the 
courts, since 1872, have persisted in using the language of the statute and in 
referring to the interest created as an “estate.” In Browning v. Harris’® it 


* Petition of Lehman v. Cottrell, 298 Ill. App. 434 (2d Dist. 1939). 

*Tll. Laws 1851, p. 25. 

* Til. Laws 1857, p. 119. 

* An additional amendment had been passed in 1861. 

“Til. Laws 1872, p. 478. 

* Til. Laws 1873, p. 99; Itz. Rev. Srat., c. 52 (1947). 

*Further amendments to the present act were made in 1889 and 1919. 

* 1851 to 1857; 1857 to 1872; 1872 to the present time. 

*In this section, the homestead exemption existing in the original householder is 
discussed. This must be distinguished from the continued exemption which comes into 
being upon the death or desertion of the original householder and which will be dis- 
cussed subsequently. 

* The act of 1851 read: “.... there shall be exempt .... the lot of ground... . 
to the value of one thousand dollars.” 

" Tiffany says that it is difficult to see how the right of the owner to hold land 
exempt from liability of debts can in any sense be an estate, and that even where the 
statute expressly declares it to be an estate, a new meaning must be given to that term. 
5 Tirrany, Rear Property § 1332 (3d ed. 1939). 

99 Ill. 456 (1881). 
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was said: “Under the Act of 1851, it was the settled doctrine of this court 
that the interest of the occupant thereby created did not rise to the dignity 
of an estate, that it was a mere exemption of right of occupancy. . . . The 
Amendatory Act of 1873 by its very terms creates an ‘estate’ of Homestead.” 
Regardless of whether or not it is technically correct to speak of the home- 
stead right as an “estate”*® the use of the term in the statute has induced the 
courts to look more favorably upon the householder’s interest and has made 
its destruction more difficult. 


Property Subject to a Homestead Exemption 


“The farm* or lot of land.” A farm or lot of land is exempt by the 
statute. “Lot of land” means the physical boundaries of the lot occupied 
as a residence”? rather than the legal or artificial subdivisions such as a lot 
upon a recorded plat. The test is, “How much is occupied as a residence?” 
Thus, even a second lot used in connection with the dwelling house stand- 
ing on the first one may fall under the exemptions, provided the lot on 
which the house stands is worth less than $1,000.2? If, on the other hand, the 
second lot is rented out, it is obviously not used as the householder’s resi- 
dence, and even though both lots are situated in the same enclosure** no 
exemption lies for the rented one. 


Whereas the expression “lot of land” has received a broad interpretation 
and is not necessarily limited in its application to a single subdivided piece 
of land, the term “farm” has been construed restrictively. Although a farm 
may consist of several lots of ground, if the value of the particular tract 
upon which the dwelling house is located exceeds $1,000, only the part so 
occupied as a residence, and not the entire farm, will fall under the exemp- 
tion.** Here again, the test applied is that of occupancy for or in connection 
with a residence. Since the entire farm premises are not necessarily exempt 


* There is no reason why the legislature should not be able to create an estate in 
property even though no such estate was known at common law. The fact that a rise 
or decline in the value of the property once having been set off as a homestead will not 
increase or diminish its boundaries demonstrates that we are here dealing with an in- 
terest that is more than an exemption and may rightfully be called an estate. See 
Garwood v. Garwood, 244 Ill. 580, 91 N. E. 672 (1910). 

* There is no such provision in the act of 1851. 

2 Pearce v. Pearce, 184 Ill. 289, 56 N. E. 311 (1900). 

* Stocker v. Curtis, 264 Ill. 582, 106 N. E. 441 (1914). The courts apparently be- 
lieve that the physical extent of the property occupied as a residence is closely con- 
nected with its value. A more correct procedure would be an inquiry as to what 
property is subject to the exemption regardless of its value. Only after the determina- 
tion that a particular lot does fall under the statute should a second inquiry be made to 
ascertain how much of the lot may be exempt. 

* Sever v. Lyons, 170 Ill. 395, 48 N. E. 926 (1897). See Potter v. Clapp, 203 Ill. 592, 
68 N. E. 81 (1903), where occupancy of a flat or apartment in an apartment building 
is held to be as disconnected from the other flats as if they were located on different 
lots. 

* Miller v. McAllister, 197 Ill. 72, 64 N. E. 254 (1902). 
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under this restrictive construction, the addition of the word “farm” does not 
seem to have changed the law under the early statute in which no such pro- 
vision. was made.** 

“In value of one thousand dollars.” A distinction must be made between 
“what” may be subject to the homestead exemption and “how much” may 
be so exempted. The preceding section dealt with the problem of what 
particular lots of land may be exempt. Assuming now that a particular piece 
of property does fall under the exemptions, there remains the question of 
how much of such property is exempt.”* If the value of the premises found 
to come within the Act does not exceed the statutory maximum, no further 
acts by the householder are necessary to enjoy the homestead estate. If, 
however, such maximum is exceeded, it may become necessary to set off the 
section claimed as the homestead, or if this should prove impossible, the 
entire premises may have to be sold and the householder will then be paid 
the value of his homestead interest from the proceeds of such sale." 

The statute sets the value of the homestead estate at $1,000.2° To ascer- 
tain this amount, all incumbrances are first deducted from the value of the 
premises.”* If then, the property over and above the incumbrances is worth 
$1,000 or less, the entire premises are exempt.*° If the value still exceeds 
$1,000, such excess does not fall under the exemptions and is subject to the 
debts of the householder.*t A householder occupying the premises under a 
contract to convey to him computes the value of his homestead estate by 
deducting from the fair cash value of the property the amount still due on 
the contract.*? 

A transfer of realty without a release of the homestead estate is invalid as 
to such homestead. Should the householder later insist on his unreleased in- 
terest, the value of the homestead estate will be determined as of the time 
of the transfer.** Under the present statute, calling the interest an estate, 
the physical boundaries of the estate having once been fixed (as by allot- 
ment) can neither be cut down nor added to by any subsequent enhance- 
ment or decline in the value of the premises.** 


* See Gardner v. Eberhart, 82 Ill. 316 (1876), decided under the 1851 statute. 

*See note 22 supra. 

**A more thorough discussion on this subject will follow. 

* The statute of 1872 exempts an estate worth $1,500. 

Kilmer v. Garlick, 185 Ill. 406, 56 N. E. 1103 (1900); Reames v. Morrow, 193 
Ill. App. 155 (2d Dist. 1915). 

Morris Investment Co. v. Skeldon, 399 Ill. 506, 78 N. E.2d 504 (1948). 

"Erlinger v. Freed, 347 Ill. 588, 180 N. E. 400 (1932); Hotchkiss v. Brooks, 93 Ill. 
386 (1879); Eldridge v. Pierce, 90 Ill. 474 (1878). 

= Kilmer v. Garlick, 185 Ill. 406, 56 N. E. 1103 (1900). 

* Ibid. 

* Garwood v. Garwood, 24 Ill. 580, 91 N. E. 672 (1910). Under the act of 1851 
where the interest was a mere exemption and not an estate a contrary result was reached. 
See Haworth v. Travis, 67 Ill. 301 (1873). In Ketcham v. Ketcham, 269 Ill. 584, 109 N. E. 
1025 (1915), insurance money collected on a burned dwelling before an allotment of 
homestead had been made was not included in determining the value of the homestead 
estate. 
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Who May Claim the Exemption 


“Every householder having a family.” The person claiming the home- 
stead estate must be a householder and have a family.** A construction of the 
term “householder” is intimately related to the problem of whether the 
phrase “and buildings thereon” requires a structure on the premises before 
they may be exempt. Mr. Justice Breese in Kitchell v. Burgwin** decided 
that it does. And it has also been held that in order to be a householder, a 
person must own a dwelling house that is capable of being occupied for 
that purpose.*’ There is some difference of opinian as to the nature of the 
dwelling house required. Justice Breese indicated in the Burwin case that a 
cabin or tent would be sufficient to meet the statutory demand. In the later 
case of Rewerts v. Johnson,** however, an averment in the declaration that 
the plaintiff had a family and occupied the premises was held insufficient to 
show that he was a householder because he might have lived on the premises 
in a tent. This would indicate that the dwelling house must be something of 
a more substantial nature before the occupant becomes a householder. 


A somewhat more difficult question is raised by the requirement that 
the householder have a family. This does not mean that he must be married. 
A bachelor occupying a house with his sisters, for example, may qualify 
under the statute.** A family, of course, cannot consist of a single person.*° 
Confusion has been created by several pronouncements that to constitute a 
family there must be a legal or moral obligation upon someone occupying 
the position of head of the house to support others or some of them, and on 
the part of such others a corresponding state of dependency.*? At most, this 
may be taken as an abstract definition of the word “family.” Certainly, it 
does not mean that in order to be a householder one must also be the head of 
the family. All that is required is that he have a family.** Although normally 
a husband living with his family is the householder contemplated by the 
statute,** a wife living with her husband may also qualify as such. Thus, in 
DeMartini v. DeMartini,** where the husband had conveyed his interest in 
the property to his wife but continued to live with her, the Court points out 
that in every case in which the head of the house was also the householder, 
he also had some interest in the property. 


* Rock v. Haas, 110 Ill. 528 (1884). 

21 Ill. 40 (1858). 

* Rock v. Haas, 110 Ill. 528 (1884). 

311 Ill. 594, 143 N. E. 437 (1924). 

* Wike Bros. v. Garner, 179 Ill. 257, 53 N. E. 613 (1899). 

“Rock v. Haas, 110 Ill. 528 (1884). 

“Logue v. Van Almen, 379 Ill. 208, 40 N. E.2d 73 (1942); Rock Island Bank and 
Trust Co. v. Lamont, 361 Ill. 432, 198 N. E. 430 (1935). 

* DeMartini v. DeMartini, 385 Ill. 128, 52 N. E.2d 138 (1943). 

* Morris Investment Co. v. Skeldon, 399 Ill. 506, 78 N. E.2d 504 (1948) (Husband 
and wife were joint tenants). 
“385 Ill. 128, 52 N. E.2d 138 (1943). 
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Nor is it necessary that in order to have a family there must be de- 
pendency upon its head. Of course, there can be no family in the true sense 
of the word without some element of dependency. A mere living together 
of relatives for convenience is not enough.** On the other hand, the fact that 
the children and not the parents provide for the support of the household 
does not prevent it from being a family.** Not dependence upon any par- 
ticular person, but economic and moral interdependence are the trademark 
of a family. 

There are no Illinois cases in which the family involved other than 
blood relations or husband and wife. No reason exists, however, why the 
court, should the occasion arise, will not follow the decision of other juris- 
dictions in holding that blood relationship is not necessary. Certainly an 
adopted child,*’ a ward,** or stepchildren,**® should qualify as part of a 
family. And once a homestead has been assigned, it will continue to be one 
sO long as the householder occupies the premises. The loss of one or all 
members of his family will not divest him of his homestead interest. 


“Owned or rightly possessed.” An exemption arises when the house- 
holder owns or rightly possesses the lot or farm by lease or otherwise. Thus, 
not only an owner of the fee, but the holder of a life estate and the posses- 
sor of a leasehold®® may also claim the benefits of the statute. Under the 
Act of 1851, which omitted the provision “or rightly possessed by lease or 
otherwise” the rule was laid down that the homestead exemption protected 
every estate in land which could be seized and sold on execution were it 
not occupied as a residence.** With the additions in the present statutes, such 
test no longer seems adequate, and in Feldes v. Duncan* a tenancy at will 
was held adequate to support a homestead estate. A dictum in Watson v. 
Saxer** intimates that any possession is sufficient. It has been doubted, 
however, that a tenant at sufferance or a disseizor could be regarded as 
rightfully in possession as required by the act. 

Equitable estates may fall under the exemption,** and the homestead 
right will also exist in an undivided interest.°* There is some confusion, 


“ Rock Island Bank and Trust Co. v. Lamont, 361 Ill. 432, 198 N. E. 430 (1935). 

“Scherman v. Scherman, 395 Ill. 574, 71 N. E.2d 16 (1947); Logue v. Von Almen, 
379 Ill. 208, 40 N. E.2d 73 (1942). 

“See Chesnut v. Specht, 272 S. W. 830 (Tex. App. 1925). 

“See Rountree v. Dennard, 59 Ga. 629 (1877). 

“See Holloway v. Holloway, 86 Ga. 576, 12 S. E. 943 (1890). 

*° Conklin v. Foster, 57 Ill. 104 (1870). 

* Conklin v. Foster, supra note 50. 

* 30 Ill. App. 469 (2d Dist. 1888). 

53102 Ill. 585 (1882). 

* Kates, HoMesTEaAD Exemption Laws § 26 (1902). 

" Stafford v. Woods, 144 Ill. 203, 33 N. E. 539 (1893) (possession under a contract 
of purchase); Watson v. Saxer, 102 Ill. 585 (1882). 

8° Wike v. Garner, 179 Ill. 257, 53 N. E. 613 (1899); Brokaw v. Ogle, 170 Ill. 115, 
48 N. E. 394 (1897). 
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however, as to the amount to which the owner of an undivided interest may 
claim an exemption. In Johnson v. Muntz*" the Court dispelled an earlier 
idea that where the husband and wife living on the same premises are joint 
owners, the estate of homestead is also a joint one. Instead, the estate was 
held to vest solely in the husband as householder. The Court, in the course 
of its decision said: “If the premises at an execution sale sell for more than 
$1,000, it is the duty of the sheriff to pay to the judgment debtor the sum 
of $1,000, and the estate of Homestead is entirely extinguished, no matter 
whether the debtor was the sole owner of the land or was a joint tenant or 
a tenant in common.” Does this mean that a co-owner may claim the entire 
$1,000 interest for himself and cut off the possible future homestead estate 
of the other owners? No problem is presented where the co-owners are 
husband and wife; but is it equitable, in a case where the co-owners are 
strangers, to permit the first exclusive occupant to claim the entire amount 
and leave nothing for the others? It is doubted whether such result would 
be reached where the co-owners are not husband and wife.®* A fairer result 
would be to allow to each owner a proportionate share, i.e., $500 in the 
case of two owners. 

No exemption can, of course, be claimed against a superior title,** nor 
may a co-owner prevent partition by setting up his homestead against the 
other owners.®° 

“Occupied ... as a residence.” In order for the homestead rights to at- 
tach, the premises must be occupied as a residence.** It should be kept in 
mind that the present inquiry is directed to the problem of when a person, 
meeting all the other requirements, so occupies the premises as a residence 
as to enable him to claim an original right of homestead. A somewhat dif- 
ferent, though related problem presents itself in connection with the home- 
stead rights of survivors and the question of abandonment, both of which 
are discussed later. 

If the premises are used as a residence, homestead attaches regardless 
what else they are used for.*? Although actual occupation is the usual re- 
quirement, a few cases have held an intent to occupy sufficient.** Thus, 


5 364 Ill. 482, 4 N. E.2d 826 (1936). 

“Suppose that both owners are occupying the premises as householders. Who 
would get the $1,000 exemption? 

Rice v. Rice, 108 Ill. 199 (1883) (trustee against cestui); McClurken v. Mc- 
Clurken, 46 Ill. 327 (1868) (disseisor v. disseisee); Brown v. Keller, 32 Ill. 151 (1863) 
(tenant aganist landlord). 

© Hertz v. Buchmann, 177 Ill. 553, 53 N. E. 67 (1899). 

* Morris Investment Co. v. Skeldon, 399 Ill. 506, 78 N.E.2d 504 (1948); Rice v. 
United Mercantile Agencies, 395 Ill. 512, 70 N. E.2d 618 (1947); Tourvill v. Pierson, 39 
Ill. 446 (1866). 

@ Stevens v. Hollingsworth, 74 Ill. 202 (1874); Hubbell v. Canady, 58 Ill. 425 (1871). 
* Boyd v. Fullerton, 125 Ill. 437, 17 N. E. 819 (1888). 
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in Boyd v. Fullerton®* the homestead right was said to have attached even 
though the householder was not yet physically occupying the premises but 
had fenced them in and was in the process of constructing a building there- 
on. The fact that there is some open manifestation of the intent to occupy 
as a homestead is important in deciding whether such intent itself is enough. 
A mere secret intent to occupy in the future will not exempt the property. 
An additional element in the determination of whether mere intent satisfies 
the statute is the length of time during which such intent remains un- 
executed. A two months delay in occupancy after an exchange of premises 
was held reasonable and did not defeat the homestead estate** whereas a 
period of two years between such exchange and the actual physical oc- 
cupation was too long to affect a judgment lien which had attached to the 
premises in the meantime. In no event will it be safe to rely upon a mere in- 
tent to occupy, because whenever the courts have used such intent to find 
a homestead estate, they have given an almost inexcusable construction to 
the term “residence.” 


Certain homestead exemption acts of other states require a formal 
declaration or certificate of intention to claim the homestead right.*’ No 
such provisions is found in the Illinois statute, and no formal action is neces- 
sary to be entitled to the exemption.*® A debtor is not required to perform 
an act, to discharge a duty, or to manifest an intent to avail himself of the 
benefits of the Act.® 


THE EXEMPTIONS 


“The Homestead shall be exempt from attachment, judgment, levy or 
execution,”° sale for the payment of . . . debts, or other purposes, and from 
the laws of conveyance, descent and devise.””? 


“From attachment and judgment.” Even under the 1851 Statute which 
had no express provision for an exemption from attachment or judgments, 
the Court read such exemptions into the act.’? The subsequent statutes merely 
confirmed this position. Thus, both under the early and the present 


“Boyd v. Fullerton, 125 Ill. 437, 17 N. E. 819 (1888). 

* Home Bldg. and Loan Ass’n. v. McKay, 217 Ill. 551, 75 N. E. 569 (1905). In the 
Fullerton case a judgment lien was involved, while in the present decision it was a 
mortgage given by the householder. This might account for the difference in results. 

“Crawford v. Richeson, 101 Ill. 351 (1882). 

* Columbia v. Lum. Co., 147 Wash. 574 (1928). 

“ Homestead attaches, however, as soon as the required residence has been estab- 
lished even though title is not delivered until later. See Webb v. Hollenbeck, 48 Ill. 
App. 514 (3d Dist. 1892). 

“Imhoff v. Lipe, 162 Ill. 282, 44 N. E. 493 (1896). 

” The act of 1872 read: “Levy on execution.” 

™ The act of 1851 contained an exemption from levy and forced sale only. 
"Conklin v. Foster, 57 Ill. 104 (1870); McDonald v. Crandall, 43 Ill. 231 (1867). 
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statute, a purchaser from the householder takes an unincumbered title to a 
$1,000 interest and a judgment by the vendor’s creditor creates no lien on 
such interest.’* The present statute emphasizes this point by expressly pro- 
viding that “when a homestead is conveyed by the owner thereof, such 
conveyance shall not subject the premises to any lien or incumbrance to 
which it would not have been subject in the hands of such owner.”™* As to 
the excess over $1,000, the purchaser, of course, takes subject to a lien.” 

Few problems have arisen in the interpretation of this particular portion 
of the section. In Asher v. Mitchell’* two judgments were obtained against 
a debtor who owned premises worth less than $1,000. He sold the property 
in satisfaction of the junior judgment, and the junior judgment creditor 
was held to have received good title as against the senior judgment creditor. 
The latter’s judgment not having been a lien before the sale did not attach 
after the premises were transferred to another. And it has also been said’ 
that where a householder gives a mortgage on the premises without releasing 
the homestead, and subsequently a judgment is obtained against him, he may 
still vest the homestead rights in the mortgagee free from any lien of the 
judgment. , 

“From levy or execution.” It has been suggested’* that since levy of 
execution is something entirely separate from a judgment lien on land, the 
exemption should prevail even though a lien has attached, if subsequent to 
such attachment, a homestead estate comes into existence. The authorities 
hold differently, however. Once a lien has attached to property it will not 
be cut off by a subsequent occupation of the premises as a residence.”® To 
apply the statutory exemption, the homestead must have existed at the time 
the judgment became a lien.*° So also, where a party abandons his home- 
stead, a later resumption of occupation cannot cut off a lien which has 
attached during such abandonment.” 

Section 10 of the Act provides that if in the opinion of creditors or 
officers holding an execution against the householder, the premises claimed 
as a homestead are worth more than $1,000, so much shall be set off as is 
worth $1,000 and the remainder may be sold. Considerable difficulty has 
arisen in cases where there was a sale of property worth more than $1,000 
without setting off the homestead. Two lines of cases have developed, those 


" Kilmer v. Garlick, 185 Ill. 406, 56 N. E. 1103 (1900); Halliday v. Hess, 147 Ill. 
588, 35 N. E. 380 (1893); Moriarty v. Galt, 112 Ill. 373 (1884). 

“Itt. Rev. Srat., c. 52, 6 (1947). 

™ Moriarty v. Galt, 112 Ill. 373 (1884). 

92 Ill. 480 (1879). 

™ Bonnell v. Smith, 53 Ill. 375 (1870). The case is decided under the 1851 statute 
but a similar result would undoubtedly be reached today. 

*® Kates, HomesteaD Exemption Laws § 46 (1902). 

*® Hook v. Richeson, 115 Ill. 431, 5 N. E. 98 (1886). 

* First National Bank of Hays City v. Vest, 187 Ill. 389, 58 N. E. 229 (1900); 
Willard v. Masterson, 160 Ill. 443, 43 N. E. 771 (1896). 
* Titman v. Moore, 43 Ill. 169 (1867). 
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at law and those in equity. In several early suits at law, such sale was de- 
clared void and the householder entitled to regain possession.*? Equity, on 
the other hand, held that the purchaser acquired an equitable title on which 
a court of equity could act.** 

At the present time, the section is construed to be directory only, and 
the sale will be valid either at law or in equity.** The courts still disagree, 
however, on whether the purchaser acquires an equitable or legal title.** 
There appears no reason why the purchaser’s interest may not be called a 
legal title which he holds as co-owner with the householder. The parties’ 
rights can then be adjusted like those of any other co-owners, and either 
party could ask for a partition. 

“From sale for the payments of ... debts” (sale on foreclosure). Since 
the Statute of 1851 imposed no restraint on a voluntary conveyance, a 
mortgagee got full title to the mortgaged premises even in the absence of a 
release of the homestead estate. No execution could be had, however, as to a 
$1,000 interest. If the property, therefore, exceeded $1,000 in value, title to 
the excess would pass on sale, but title to the $1,000 interest would remain 
in the mortgagee. The court had then to decide for whom the mortgagee 
held such title. The present statute, containing an express restraint on volun- 
tary alienation, has eliminated this problem, and if today, the householder 
does not release his homestead interest, the mortgagee and the subsequent 
purchaser acquire title only to the excess. 

Section 8, which applies only to the enforcement of liens,** provides 
that in the enforcement of a lien in a court of equity, the court “may” 
set off the homestead. The use of the word “may” unlike the word “shall” 
in Section 10 clearly shows that the setting off of homestead is not a condi- 
tion precedent to the passing of title to the excess. This makes unnecessary 
for Section 8 the strained and conflicting interpretations which were given 
to Section 10, although at the present time, there is little difference between 
the sections on the question of passage of title to the excess.*’ Section 8 is 
silent as to the manner in which to proceed, but it was obviously the legisla- 
tive intent that the same procedure prescribed for Section 10 should also be 
followed in the earlier section.** Analogous to the situation where an execu- 


® Nichols v. Spremont, 111 Ill. 631 (1884); Douthett v. Winter, 108 Ill. 330 (1884); 
Hartwell v. McDonald, 69 Ill. 293 (1873). 

* Kilmer v. Garlick, 185 Ill. 406, 56 N. E. 1103 (1900); Back v. May, 163 Ill. 547, 
45 N. E. 248 (1896); Bullen v. Dawson, 139 Ill. 633, 29 N. E. 1038 (1892); Linton v. 
Quimby, 57 Ill. 271 (1870). 

“Voss v. Rezgis, 343 Ill. 451, 175 N. E. 799 (1931); Stevens v. Hollingsworth, 
74 Ill. 202 (1874). 

“In Krup v. Brand, 200 Ill. 403, 64 N. E. 780 (1902), even the court of equity 
called it a legal title which passes but which will not avail the holder in a legal action 
since the court there cannot determine how far the homestead right extends. 

* Ammondson v. Ryan, 11 Ill. 506 (1885). 

* See the section on “levy or execution.” 

* Cummings v. Burleson, 78 Ill. 281 (1875). 
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tion sale was permitted because a judgment became a lien upon the property 
before homestead attached,® the cases hold that if no homestead estate exists 
at the time that the mortgage is given, then none can be acquired at a sub- 
sequent time to interfere with the sale under a decree. 

“From the laws of conveyance.” A voluntary conveyance of real prop- 
erty worth $1,000 or less without release of the homestead interest is void. 
If the value exceeds $1,000, the conveyance is void as to $1,000, but legal 
title passes to the excess, making the transferee co-owner with the trans- 
feror and giving either party the right to a partition.” 

“From the laws of descent and devise.” The 1851 Statute contained 
no exemption from the laws of descent or devise. Complete title passed 
to the heirs or devisees, and the widow had no enforceable right against 
them. The homestead estate could be cut off entirely by a partition pro- 
ceeding.*? Under the present Act, the property still passes to the devisees 
or descends to the heirs, but it is subject to the homestead interest of the 
surviving spouse and children.°* 


Against Whom There Is No Exemption 


Section 3 provides “‘. .. no property shall be exempt from sale for non- 
payment of taxes or assessments, or for a debt or liability incurred for the 
purchase or improvement thereof.” 

In Douthett v. Winter,** a personal judgment was obtained in a civil 
action against the owner of property for forfeited taxes due on the property. 
The premises were subject to a homestead. The Court sustained the de- 
fendant’s claim to an exemption and pointed out that the above section, dis- 
allowing a homestead exemption against tax liability applies only to a pro- 
ceeding in rem, i.e., to a sale of the property made in a proceeding in 
rem, and not to a sale on execution issued on a judgment in personam. 


As to other debts owed to the government, such as liability on the 
bond of a township collector,** or for a fine levied in a criminal prosecu- 
tion,** the homestead exemption is not affected. 


* Cases cited note 80 supra. 

* Symonds v. Lappin, 82 Ill. 213 (1876). 

™ Rewerts v. Johnson, 311 Ill. 594, 143 N. E. 437 (1924); Heckmann v. Detlaff, 283 
Ill. 505, 119 N. E. 639 (1918); Mason v. Truitt, 257 Ill. 18, 100 N. E. 202 (1912). Under 
the act of 1851 there was no exemption from voluntary conveyances. They passed title 
and an immediate right of possession even in the absence of a waiver of the exemption. 
Crane v. Crane, 81 Ill. 165 (1876); Ely v. Eastwood, 26 Ill. 108 (1861). 

* Sontag v. Schmisseur, 76 Ill. 541 (1875); Eggleston v. Eggleston, 72 Ill. 24 (1874). 

** Rossiter v. Soper, 384 Ill. 47, 50 N. E.2d 71 (1943); Goddard v. Landes, 250 Ill. 
457, 95 N. E. 477 (1911); Merritt v. Merritt, 97 Ill. 243 (1881). The rights of the sur- 
viving spouse and children are discussed. p. 120 infra. 

* 108 Ill. 330 (1884). 

* Trustees of Schools v. Hovey, 94 Ill. 394 (1880); Hume v. Gossett, 43 Ill. 297 
(1867). 
*Toomis v. Gerson, 62 Ill. 11 (1871). 
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No property is exempt against a debt incurred in its purchase. This 
rule not only protects the vendor’s lien but applies also where the vendor 
has taken personal security such as a mortgage.** A purchase money 
mortgage is therefore outside the scope of the Act. 

It is sometimes difficult to determine whether a debt incurred is one 
for the purchase or improvement of property so as to come under the 
section. Thus, a debt created by borrowing money from a third party, 
which money has been applied by the borrower in the purchase of the 
premises is not within the section, since its provisions apply only to persons 
standing in the relationship of vendor and purchaser, or those representing 
them.** So also, money borrowed by the property owner to pay for the 
construction of a house is not a debt incurred for the improvement of the 
homestead.®® On the other hand, where the purchaser induces a third person 
to pay the purchase money directly to the vendor and procures a con- 
veyance to himself, the debt owed to such third person is protected by 
Section 3.1°° The courts seem to be making a rather technical and superficial 
distinction in holding that an exemption exists where the borrowed money 
is first handed over to the borrower and that it does not exist where the 
lender gives the money directly to the vendor. In both situations, the money 
is actually lent to the householder. 


Since 1887, an amendment to Section 4 requires that on foreclosure 
of a mortgage covering several lots of land, one of which is a homestead 
released in the conveyance, the other lots will nevertheless have to be sold 
first before resort can be had to the homestead lot.1°t This amendment was 
held not to apply, however, to a purchase money mortgage.’”* The mort- 
gagee may thus still proceed against such lot first, if he so desires. 


Exemption of the Proceeds of Sale of a Homestead 


Section 6 provides that where the owner of a homestead estate conveys 
it, the proceeds thereof, to the extent of $1,000 shall be exempt for one year 
after receipt, and if reinvested in a homestead, the same shall be entitled to 
the same exemptions as the original homestead.*°* 

In exempting the proceeds of a sale of the homestead, the statute seems 
to refer to voluntary conveyances only, and not to apply to an excess pro- 


” Baker v. Salzenstein, 314 Ill. 226, 145 N. E. 355 (1924); Williams v. Jones, 100 Ill. 
362 (1881). 

“Eyster v. Hatheway, 50 Ill. 521 (1864). 

"Steger v. Traveling Men’s Bldg. Ass’n., 208 Ill. 236, 70 N. E. 236 (1904); Parrott 
v. Kumpf, 102 Ill. 423 (1882). 

” Magee v. Magee, 51 Ill. 500 (1869). 

™ Til. Laws 1887, p. 178. Prior to the amendment the mortgagee could apply the 
homestead premises to the satisfaction of his mortgage debt, leaving the other lots at the 
mercy of other judgment creditors. 
#2 Gaither v. Wilson, 164 Ill. 544, 46 N. E. 58 (1897). 
™ The act of 1872 omitted the reference to the reinvestment. 
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duced by a sale on execution.’ Nevertheless, it has been held that where 
the property is sold by any legal agency, such proceeds (the excess) should 
also be exempt at least until they can be reinvested.*° 


Since the proceeds of a sale of the homestead are exempt for one year, 
it must follow that property taken in exchange or bought with such pro- 
ceeds is also exempt for this period. If the owner, however, wishes to attach 
to the newly acquired premises the same homestead rights which existed 
in the property sold, he must occupy such premises before the one year 
period expires, or in exceptional cases, very shortly thereafter. Thus, in 
Rawlins v. Launer'’°* where the householder exchanged his lot for other 
property, intending to use it as a homestead but not occupying it as such 
for two years, a judgment obtained against him after the one year period 
took preference over his homestead estate. The Court intimated that a period 
of only several months without occupation after the one year had elapsed 
might not be enough to permit a judgment lien to attach. 


Exemption of Insurance Money.*" 


By Section 7, insurance money collected for the destruction of 
exempted buildings is exempt to the same extent as the buildings themselves 
would have been. Such money, like the proceeds from the sale of the home- 
stead is exempt for the period of one year. The section has been said to 
apply only where the controversy arises between the debtor and creditor 
after the homestead has been allocated, if before such allocation the value 
of the entire tract does not exceed $1,000.1°° 


EXTINGUISHMENT OF THE HOMESTEAD EXEMPTION 


Section 4 provides “that no release, waiver or conveyance of the estate 
so exempted shall be valid, unless the same is in writing, subscribed by said 
householder and his or her wife or husband, if he or she have one, and 
acknowledged in the same manner as conveyances of real estate are required 
to be acknowledged, or possession is abandoned or given pursuant to the 


” 


conveyance... 


Three methods are thus provided by which the householder may ex- 
tinguish his homestead interest—a release, abandonment, and giving posses- 
sion pursuant to a conveyance. 


™ The act of 1851 specifically provided for an exemption of such proceeds for one 
year. The act contained no exemptions for proceeds from a voluntary conveyance. 

* People v. Stitt, 7 Ill. App. 294 (2d Dist. 1880). 

106 369 Ill. 494, 17 N. E.2d 34 (1938). 

The original act of 1851 had no such provision, but it was added by the amend- 
ment of 1861. 
** Ketcham v. Ketcham, 269 Ill. 584, 109 N. E. 1025 (1915). 
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The Release 


Kales,’” with much force and logic points out that a release of home- 
stead does no more than remove an exemption, and that it is error to assume 
that such release passes title to something. For example, suppose that the 
householder executed to a creditor a release, valid to extinguish the exemp- 
tion from execution sale, but that at a later date, he pays the debt. Could 
it be said that title to anything passed to the creditor? Obviously, he would 
not be required to give a reconveyance of any interest after the debt has 
been extinguished. It is also error to believe that the joinder by the spouse 
in the release conveys some interest which he or she has under the Act. Like 
dower, the spouse’s interest is only a contingent estate which remains a 
mere possibility until death or desertion of the householder. The spouse 
does not convey or extinguish an interest in land, but only records his or her 
consent to the alienation, which consent is directed to the householder. 

In order to make a valid release of the exemption, both the householder 
and spouse must join in the release. This is true even though the wife is 
entitled to the homestead estate.° Husband and wife must be parties to 
the same release. A subsequent release of one of them by a separate instru- 
ment does not validate the release in the original conveyance.’" Prior to 
1919, a conveyance by one spouse to the other required a release by both 
parties just as in a conveyance to a stranger.? The 1919 amendment of 
Section 4'** abrogated this rule, and the householder may now effectively 
convey and release the homestead to his spouse without the grantee’s 
joinder. 

A conveyance, not between husband and wife, in which the house- 
holder’s spouse does not join in releasing the homestead is ineffectual as to a 
$1,000 interest even as against the grantor.’** As to the excess over $1,000, 
the conveyance is good."* 

The release in order to be valid, must be in writing and acknowledged 
in the same manner as conveyances of real estate are required to be acknowl- 
edged. This requirement of a writing is clarified in Section 26 of the Con- 
veyancing Act’* which provides that “no deed or other instrument shall be 
construed as releasing or waiving the right of Homestead, unless the same 


2 Kates, HOMESTEAD ExEMPTION Laws § 146 (1902). 

“Carr v. Brennan, 166 Ill. 108, 47 N. E. 721 (1897); Despain v. Wagner, 163 Ill. 
598, 45 N. E. 129 (1896). Under the 1851 statute only the householder was a necessary 

. By the amendment of 1857, both the householder and his wife were necessary 
unless the wife was the householder. Then the husband need not join. 

™ Moore v. Martin, 233 Ill. 512, 84 N. E. 630 (1908); Donahoe v. Chicago Cricket 
Club, 177 Ill. 351, 52 N. E. 351 (1898). 

™8 Anderson v. Smith, 159 Ill. 93, 42 N. E. 306 (1895). 

“Til. Laws 1919, p. 590. 

™* White v. Van Patten, 280 Ill. 215, 117 N. E. 472 (1917); Remiger v. Joblonski, 
271 Il. 71, 110 N. E. 903 (1915). 
** Jespersen v. Mech, 213 Ill. 488, 72 N. E. 1114 (1905). 
"It. Rev. Srat., c. 30 (1949). 
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shall contain a clause expressly releasing or waiving such right. And no re- 
lease or waiver of the right of Homestead by the householder shall bind 
the wife unless she join in such release or waiver.” Section 10 of the Act 
contains a statutory form of release of homestead which may be used in the 
statutory warranty and quit-claim deeds, and in the statutory mortgage." 
If Section 26 is to be taken literally, the release will have to appear in the 
body of the instrument. No Illinois cases have decided whether a release by 
a separate instrument is permissible. Obviously, this would be the only 
practical course where the householder waives the-exemption from execu- 
tion sale. 


In general, no release will be valid unless it strictly conforms to the 
requirements of the statute.’** Thus, an acknowledgment of a conveyance of 
the homestead estate has been held to be essential to its effectiveness.’?® 
Until 1941, there was no question that in order to make a valid release, not 
only the deed conveying the homestead premises but also the acknowledg- 
ment had to contain a clause expressly releasing the right of homestead.’*° 
A certificate of acknowledgment which showed that the joining spouse re- 
leased only her right to the fee and not to the homestead was insufficient.’ 
In requiring an express release in the acknowledgment, the courts relied 
not merely on the Homestead Statute but also on Section 26 of the Con- 
veyancing Act, which prior to 1941 provided, in addition to the section 
already quoted, that the acknowledgment shall contain the phrase “including 
the release and waiver of the right of Homestead,” or other words expressly 
showing an intent to release the same. In 1941, the section was amended 
and the reference to the acknowledgment completely omitted. No cases 
have since construed the section, but a very strong argument may be now 
made, that in view of the omission in the 1941 amendment, it is no longer 
necessary to release the homestead interest in the acknowledgment as well 
as in the body of the deed. 


Abandonment'?2 


The second method of extinguishing the homestead estate is by aban- 
donment of possession.??° Since occupation of the premises is a prerequisite 
to the homestead estate, it should logically follow that an abandonment 


™ The statutory form reads: “.... hereby releasing and waiving all right under 
and by virtue of the Homestead exemption laws of this state.” 

48 Stodalka v. Novotny, 144 Ill. 125, 33 N. E. 534 (1893); Gage v. Wheeler, 129 
Ill. 197, 21 N. E. 1075 (1889). 

4° Calligan v. Calligan, 259 Ill. 52, 102 N. E. 247 (1913). 

2 Smith v. Smith, 174 Ill. 52, 50 N. E. 1083 (1898); McMahill v. McMahill, 105 
Ill. 596 (1883). 

™ Best v. Gholson, 89 Ill. 465 (1873). 

% Since the courts make little difference between the abandoning by an original 
householder, and that of a surviving one, the cases cited in this section deal with both 
situations. Special attention will be given to cases of the latter group later. 

% The act of 1851 contained no such provision but the rule was the same. 
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extinguishes such right even in the absence of a statutory provision. It is 
significant, however, that the statute does not speak of the abandonment of 
occupation as a residence but of abandonment of possession. One may well 
retain possession of property and yet not occupy it as a residence. The 
courts have recognized this distinction, and whereas in determining whether 
a homestead was ever acquired, much importance is given to the require- 
ment of occupation as a residence, (except in those few cases where an intent 
to occupy followed by speedy occupation was held sufficient),’** actual 
physical occupation as a residence is not essential in order to prevent an 
abandoning of possession. Consistent with this distinction are the decisions 
holding that in the absence of an intent to abandon, the mere fact that one 
leases the premises to another and no longer lives on them himself does not 
constitute abandonment.’** Acquisition of a new homestead, however, would 
still appear to be an abandonment of the former one.'** 


Whether or not there has been an abandonment is chiefly a question 
for the jury or chancellor. Greatest emphasis is placed on the intention of 
the householder. If there is a removal from the premises without a clear 
intent to return, the homestead is lost.?27 Some of the older cases have held 
that the intent to return may be conditional. Thus, no abandonment was 
presumed from the fact that the head of the family had gone in search of 
another home but returned disappointed.’*® On the other hand, a more re- 
cent decision requires the intent to return to be unequivocal.’*° The intent 
may be shown by words and acts or both, and statements of an intent to 
return may be contradicted.**° But once the intent has been proved, an ab- 
sence of several years will not amount to an abandonment.'** Even an 
absence of seven years would not have been too long in Rasmussen v. 
Rasmussen,'** had there been proof of an intent to return. The length of the 
absence of course is valuable in proving or disproving the intent. The leav- 
ing of personal property on the premises is an indication of an intent not to 
abandon. Remarriage of a widow and removal to the home of her second 
husband, on the other hand, raises a presumption of abandonment, though 
even this may be rebutted.’** 


™ Boyd v. Fullerton, 125 Ill. 437, 17 N. E. 819 (1888). 

8 Imhoff v. Lipe, 162 Ill. 282, 44 N. E. 493 (1896). 

™6 Maher v. McConago, 47 Ill. 392 (1868). 

™ Rasmussen v. Rasmussen, 368 Ill. 137, 13 N. E.2d 166 (1938); Scogin v. Scogin, 
337 Ill. 427, 169 N. E. 201 (1929). 

28 Dennison v. Mills, 37 Ill. 74 (1865). 

29 Rasmussen v. Rasmussen, 368 Ill. 137, 13 N. E.2d 166 (1938). 

*° Vasey v. Board of Trustees, 59 Ill. 188 (1871). 

™ Wiggins v. Chance, 54 Ill. 175 (1870) (3 years). 

18 368 Ill. 137, 13 N. E.2d 166 (1938). 

** Kawszewicz v. Kawszewicz, 385 Ill. 461, 53 N. E.2d 386 (1944); Dinquel v. 
Dacco, 273 Ill. 117, 12 N. E. 337 (1916). 
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Possession Given Pursuant to the Conveyance 


Even though a conveyance does not expressly release the homestead 
estate, if possession is given pursuant to such conveyance, the homestead is 
; extinguished.*** The provision, of course, must be read to apply to voluntary 
conveyances only. Since under the present Act, a voluntary conveyance of 
the homestead estate without an express release is wholly void, a mere sub- 
: sequent abandonment although extinguishing the homestead will not vest 
it in the prior grantee.*** By abandoning possession pursuant to the con- 
veyance, however, the householder may give effect to the conveyance, void 
because of the absence of a release, without the necessity of drawing up 
another instrument. 


What amounts to giving up possession pursuant to the conveyance is 
i again a question of fact, to be decided by the jury or chancellor. The re- 
quirement has been strictly construed and it has been said that in order to 
satisfy the provision “some affirmative, voluntary act of the grantor is re- 
quired done for the purpose of, or with a view of, admitting the grantee to 
the possession, and this act must have been done by reason of or on account 
of the conveyance, and must be one which would not have been done ex- 
cept for the conveyance having been made.”*** Although the express pur- 
pose of the abandoment must thus be the desire to give effect to the 
conveyance, the possession need not be given within any particular time 
after the execution of the deed. They need not be regarded as one trans- 
action.’*’ In view of the express statutory provisions by which the home- 
stead may be extinguished or conveyed, it is extremely doubtful that in case 
of a warranty deed and a subsequent abandonment, the doctrine of estoppel 
by deed would be applied to give to the grantee a valid title. 





Divorce and Collateral Attack 


Under Section 5, the court granting a divorce may dispose of the home- 
stead according to the equities of the case. If a divorce is granted and no 
provision is made as to the homestead, the spouse severs all connections with 
the homestead estate, and even after the death of the householder he or she 
is not entitled to have homestead set off under Section 2.1% A deserted 
spouse is usually entitled to the homestead estate. If a divorce is obtained, 


** There was no such provision in the act of 1851 since under that statute a volun- 
tary conveyance was valid. Even under the 1857 amendment under which the grantor 
was entitled to retain possession, an abandonment extinguished the homestead and gave 
clear and unincumbered title to the grantee. 

** Gray v. Schofield, 175 Ill. 36, 51 N. E. 684 (1898). 

* Venters v. Wickens, 224 Ill. 569, 79 N. E. 946 (1906); Strayer v. Dickerson, 205 
Ill. 257, 68 N. E. 767 (1903). 

™ Taylor v. Taylor, 223 Ill. 423, 79 N. E. 139 (1906). 

188 Claussen v. Claussen, 279 Ill. 99, 116 N. E. 693 (1917); Stahl v. Stahl, 114 Ill. 375, 
2 N. E. 160 (1885). 
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however, and the homestead is not disposed of by the decree, the same rule 
applies and the spouse’s homestead right is cut off.1* 


The question has been raised whether a forced sale of homestead 
premises may be collaterally attacked when the objection is presented in a 
foreclosure proceeding. The courts are reluctant to apply the doctrine of 
estoppel or res judicata to the homestead exemption. Where in a suit to 
foreclose, neither the bill, answer, nor decree mentions the homestead 
estate, the validity of the foreclosure sale is not res judicata.“° The mort- 
gagor therefore may defend a suit for possession or he may file a bill to set 
aside the sale. It may make a difference, however, whether the exemption 
is claimed by an original householder or a party entitled to the exemption 
under Section 2 of the statute. 


THE CONTINUED HOMESTEAD ESTATE 


Necessary Elements of the Continued Estate 


By Section 2 of the statute, the homestead exemption continues “after 
the death of such householder, for the benefit of the husband or wife sur- 
viving, so long as he or she continues to occupy the homestead, and of the 
children until the youngest child becomes twenty-one years of age. . . .”?* 

In order for the estate of homestead to continue after the death of the 
householder, there must be something to which it can attach. If the interest 
of the deceased spouse ends with his or her death, there is nothing which 
can pass to the survivors. Thus, where the householder had only a life 
estate,"** or where by his death the property passes by executory devise to 
another,’** the homestead estate is extinguished with his death. To hold 
differently would permit the acquisition of an exemption against a superior 
title. The interest which is claimed by the surviving spouse or children must 
be against those who claim under any process or conveyance from which 
the property is exempt.** The value of the continued exemption is the 
$1,000 interest which was exempt in favor of the original householder, 
under Section 1.145 


Upon the death of the householder, the fee of the homestead property 
vests in the decedent’s heirs or devisees subject to the interest of the sur- 


* Claussen v. Claussen, supra note 138. 

 Silsbe v. Lucas, 36 Ill. 462 (1865); Mooers v. Dixon, 35 Ill. 208 (1864). 

The act of 1851 provided for an exemption for the benefit of the widow and 
family only. 

*8 Watt v. Watt, 400 Ill. 35, 78 N. E.2d 224 (1948); Berry v. Heiser, 271 Ill. 264, 
111 N. E. 99 (1916). 

Beaty v. Callias, 294 Ill. 422, 128 N. E. 547 (1920). 

“This, of course, includes the exemption from descent and devise. The spouse 
thus has no power to devise the homestead to a stranger and deprive the survivors of 
the estate. Hensen v. Moore, 104 Ill. 403 (1882). 

*© Hartman v. Schultz, 101 Ill. 437 (1882). 
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viving spouse or children.’** The heirs or devisees thus take only the 
reversion. The surviving spouse receives a life estate, and the surviving 
children an estate for years."*” If the value of the premises exceeds the $1,000 
limit, the survivors and heirs hold as tenants in common until the setting off 
of the homestead severs their interest.** The surviving spouse and children, 
on the other hand, seem to hold a joint interest.“° The question whether 
the surviving spouse and children hold jointly becomes important where a 
division of rents or profits from a sale is involved. In Stuntz v. Stuntz,\*° it 
was held error in a partition suit between the surviving wife and children 
to allow the widow the entire value of the homestead estate without estimat- 
ing the worth of her life estate and the value of the children’s homestead 
interest. 

The exemption is continued to the children when they occupy the 
premises jointly with the surviving parent or when they occupy them 
alone after death or desertion of the surviving spouse.’** The section was 
held not to apply, however, to a married child having a home of her own.** 


The Exemptions 


Three separate interests are created by the application of Section 2; the 
homestead estate vested in the surviving spouse and children, the rever- 
sionary interest of the heirs or devisees, and the excess, if any. As to the 
homestead interest, the same exemptions that could have been claimed by 
the original householder, are also available to the survivors. The excess, of 
course, is not subject to any exemption. Some distinctions have been made 
as to the exemptions claimed for the reversionary estate. Since it is not an 
interest which the statute attempts to protect, there is no reason why it can- 
not be freely sold. And thus, the cases have held that the heir’s reversionary 
interest may be levied upon and sold subject to the homestead.*** Strangely 
enough, however, no such sale may be had in the life of the surviving 
spouse or during the minority of the children, even though it be subject 
to the homestead estate, if the purpose of such sale is to pay the debts of the 
original householder, as ordered in the course of the administration of his 
estate.1*4 


** Roberson v. Tippie, 209 Ill. 38, 70 N. E. 584 (1904). 

** Roberson v. Tippie, supra note 146. 

“8 Garwood v. Garwood, 244 Ill. 580, 91 N. E. 672 (1910). 

# Jones v. Gilbert, 135 Ill. 27, 25 N. E. 566 (1890). 

™ 131 Ill. 210, 23 N. E. 407 (1890). 

™ Lagger v. Mutual Union Loan and Bldg. Ass’n., 146 Ill. 283, 33 N. E. 946 (1893); 
Kingman v. Higgins, 100 Ill. 319 (1881) (the stepchildren remained in possession after 
the stepmother had abandoned it). 

Kyle v. Wills, 166 Ill. 501, 46 N. E. 1121 (1897). 

™ Dinsmore v. Rowse, 200 Ill. 555, 65 N. E. 1079 (1903); Brokaw v. Ogle, 170 Ill. 
115, 48 N. E. 394 (1897). 

™ Fritts v. Fritts, 298 Ill. 314, 131 N. E. 809 (1921); Mueller v. Conrad, 178 Ill. 
276, 52 N. E. 1031 (1899). 
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Extinguishment of the Continued Estate 


The Release. At one time, there was doubt whether the continued estate 
was releasable to anyone but the owner of the reversion.’®* In Gibbs v. 
Gerdes,*** however, the Court passed over the problem by declaring that the 
surviving spouse may occupy by tenant or convey her life interest by deed, 
and that even the occupation of a homestead in other property is not in- 
consistent with the continuation of the former estate.'** Nevertheless, it is 
generally agreed that before a release may be made to anyone but the 
holders of the reversion, the homestead must have been set off.*** An attempt 
to convey before the homestead premises have been assigned to the sur- 
vivor makes absolute the fee vested in the heirs as against the survivor's 
purchaser.**® 


The principal purpose of a release is to clear the heir’s or devisee’s 
title. To them, a release may be given even before homestead has been set 
off. The requirements for a release, laid down by Section 4 will also have 
to be observed, so far as possible, in the release of the continued estate. The 
absence of an acknowledgment voids the release.’** Both postnuptial and 
antenuptial agreements between the spouses, if properly acknowledged, are 
effective to release the survivor’s continued interest.'* 


The cases are not in accord as to whether a release given by a surviving 
parent can affect the children. Section 4 provides that “no release . . . shall 
be valid . . . if the exemption is continued to a child or children, without 
the order of a court of competent jurisdiction.” In Hayack v. Will,’ this 
portion of the section was interpreted to apply only to a situation where 
the surviving parent is also dead and the children are under the age of 21, 
or where there is no surviving parent. The widow in this case had con- 
sented to a sale of the homestead in order to pay the debts of the original 
householder’s estate. The Court held that the interest of the children had 
been waived and construed the statute as giving to the children a right sub- 
ordinate to that of the surviving spouse. Earlier and also later decisions have 
held or intimated, however, that a release by the parent cannot affect the 
rights of the children.’** These pronouncements seem to follow more closely 


* Lewis v. King, 180 Ill. 259, 54 N. E. 330 (1899); Sloniger v. Sloniger, 161 Ill. 
270, 43 N. E. 1111 (1896). 

6 291 Ill. 490, 126 N. E. 155 (1920). 

** The cases are not in accord with the second part of this statement. 

*8 Lewis v. King, 180 Ill. 259, 54 N. E. 330 (1899). 

#%° Dinsmore v. Rowse, 200 Ill. 555, 65 N. E. 1079 (1903). 

* McGee v. McGee, 91 Ill. 548 (1879). 

™ Colbert v. Rings, 231 Ill. 404, 83 N. E. 274 (1907); Merki v. Merki, 212 Ill. 121, 
72 N. E. 9 (1904). Ante-nuptual agreements will receive the usual close scrutiny of the 
courts, and a wife’s full knowledge of the nature and character of the husband’s prop- 
erty is an important factor in holding the agreement valid. 

72 169 Ill. 145, 48 N. E. 292 (1897). 

** Colbert v. Rings, 231 Ill. 404, 83 N. E. 274 (1907); McGee v. McGee, 91 Ill. 548 
(1879); Miller v. Marckle, 27 Ill. 402 (1862). 
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the intent of the legislature, and it is doubtful whether Hayack v. Will will 
be followed any longer.’* 

Abandonment. Section 2 provides that the exemption of the surviving 
spouse continues “‘so long as he or she continues to occupy such homestead” 
and that of the children until the youngest child reaches the age of 21. It is 
to be noted that for the surviving spouse there is a specific requirement of 
occupation while no such demand is made of the children. There is no re- 
quirement, however, that the surviving spouse occupy “as a residence.” It is 
not surprising, therefore, that the cases dealing with abandonment by the 
surviving spouse follow closely the pattern made by the decisions dealing 
with abandonment by the original householder. The provision that the 
spouse is entitled to homestead so long as he or she occupy the premises 
does not change the tests used in ascertaining whether possession has been 
abandoned under Section 4. Occupation and possession are looked upon as 
words of identical meaning. Again, it is the intent of the survivor which 
determines whether or not there has been an abandonment,!® and here, also, 
occupation by a tenant is permissible. 

Since there is no requirement that the children occupy the premises, 
one would conclude that their interest is not lost by a removal from the 
property. The courts, however, hold, although there is some contrary 
authority,’°” that the abandonment of the homestead by the surviving parent 
taking the minor children with him deprives such children of their home- 
stead rights.1°* This construction is completely unjustified and flies in the 
face of a direct provision in Section 4 requiring a court order before the 
children’s interests may be extinguished. 


Effect of the Acceptance of a Will 


No problem arises if a will gives property in lieu of homestead. The 
beneficiary must elect, and if he chooses the will, he cannot have 
homestead.?® 

Section 172 of Chapter 3° provides that any will bars dower unless 
renounced or otherwise expressed. This provision has no application to the 
homestead laws, nor does the Homestead Act deal with the effect of a will 


™ The language would indicate that the children’s interest continues collectively 
until the youngest reaches twenty-one. But see Kyle v. Wills, 166 Ill. 501, 46 N. E. 1121 
(1897) and Allen v. Allen, 222 Ill. App. 438 (4th Dist. 1921). 

* Scogin v. Scogin, 337 Ill. 427, 169 N. E. 201 (1929); Dinquel v. Dacco, 273 Ill. 
117, 12 N. E. 337 (1916). 

16 Maher v. Goff, 316 Ill. 605, 147 N. E. 427 (1925); Gibbs v. Gerdes, 291 Ill. 490, 
126 N. E. 155 (1920). Contra: Farnan v. Borders, 119 Ill. 228, 10 N. E. 550 (1887). 

Walters v. Beadles, 21 Ill. 178 (1859). 

** Kloss v. Wylezalek, 207 Ill. 328, 69 N. E. 864 (1904); Kingman v. Higgins, 100 
Ill. 319 (1881). 
* Cowdrey v. Hitchcock, 103 Ill. 262 (1882). 
* Tit. Rev. Srat., c. 3 (1949). 
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on the homestead estate; nevertheless, it has been held that a widow cannot 
have homestead where she elects to take a house under the terms of a will.1™ 
But by renouncing the will and electing to take her statutory one-half, al- 
though barred from dower, she may still claim a homestead estate. 


Effect of the Acceptance of Dower 


The surviving spouse is entitled to both dower and homestead. If the 
entire premises are worth less than $1,000, the dower is subject to the home- 
stead.’7? Since the dower interest equals one-third of the entire realty, the 
spouse may have one-third of the homestead premises as well as one-third 
of the balance. The one-third interest in the $1,000 representing dower and 
the $1,000 interest representing homestead do not merge.’*® Thus, if no 
allotment can be made of either dower or homestead, and the entire premises 
are sold, the surviving spouse will get a sum representing, (1) a life estate 
in one-third of the balance over $1,000, (2) a $1,000 homestead interest, 
and (3) a sum representing such part of the life estate in one-third of the 
$1,000 as might be expected to continue after the end of the homestead 
interest in the $1,000. 

Section 183 of Chapter 3'"* provides that “a surviving spouse may, if he 
so desires have such parcel assigned as dower as is occupied as a homestead, 
without affecting the estate of homestead; but if other realty is assigned as 
dower, its acceptance is a release of the estate of Homestead of the person 
entitled to dower and his or her children unless it shall be otherwise ordered 
by the court.” This prevents a spouse from claiming homestead after his or 
her entire dower interest has already been allocated out of other land than 
the homestead premises, and prevents him or her from getting one-third of 
the entire estate in addition to a life interest in a $1,000 value. 


Desertion of the Householder 


Section 2 also provides that where a husband or wife deserts his or her 
family, the exemption shall continue in favor of one occupying the premises 
as a residence.'75 


Substantially, the same rules and constructions will be applied to this 
estate as are used in connection with the continued estate of homestead 
created by the death of the original householder. It would seem to be a life 


™ Koelling v. Foster, 254 Ill. 494, 89 N. E. 952 (1912); Carr v. Carr, 177 Ill. 454, 
52 N. E. 732 (1899). See Gahan v. Golden, 330 Ill. 624, 169 N. E. 164 (1928) (widow 
may have homestead in realty devised to her). 

2 Jones v. Gilbert, 135 Ill. 27, 25 N. E. 566 (1890). 

7 Walsh v. Reis, 50 Ill. 477 (1869). 

Trt. Rev. Srat., c. 3 (1949). 

** No such provision was made in the 1851 act, but similar results were reached. 
Mix v. King, 66 Ill. 145 (1872). For interpretations of the statute see Weinebrod v. 
Rohdenburg, 343 Ill. 318, 175 N. E. 379 (1931); Maher v. Goff, 316 Ill. 605, 147 N. E. 
427 (1925). 
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estate with the reversion in the deserting spouse. The interest is valid even 
against the deserting spouse should he or she attempt to regain possession.*”* 
As in the other continued homestead estate, the interest may be lost by 
release, abandonment or divorce proceedings.'"" Unlike the provision for the 
continued exemption after the death of the original householder, the section 
here requires an occupation as a residence. In view of the interpretation 
given to Section 4, however, it is doubtful whether actual occupation as a 
residence is necessary. In Maher v. Goff,"® where a deserted wife by 
divorce succeeded to the homestead right, occupation by a tenant was held 
to be sufficient. 


Setting off the Homestead 


As pointed out previously, no official declaration or filing is necessary 
to acquire a homestead estate. Where the householder conveys his property 
worth more than $1,000 without releasing homestead, he or the transferee 
may get the usual partition. So also, where after death or desertion a new 
homestead interest is created in the survivor or deserted spouse, partition 
may be had. 

Under Section 8, there may also be a division upon foreclosure of a 
mortgage. If the value of the property exceeds $1,000 and the premises 
cannot be divided, they are sold and the householder receives $1,000. But 
no sale shall be made unless a greater amount than $1,000 is bid.'”” 


Section 10 provides for execution sales. A part of the premises worth 
$1,000 is set aside for the householder. If such division is not possible, the 
owner is given an opportunity to pay the amount due on the judgment in 
excess of $1,000.'*° If the sum is not paid, the premises are sold and the 
householder receives $1,000 from the proceeds.’** 


CONCLUSION 


The preceding pages by no means present an exhaustive analysis of the 
homestead law. Space limitations have prevented a discussion of several im- 
portant aspects of the problem. It is believed, however, that a more thorough 
understanding by the practitioner of even the fundamental principles of the 
Illinois Homestead Statute will eventually eliminate from the law of home- 
stead the confusion and contradictions now so predominant. 

Howarp SHERMAN 


** Hagerty v. Hagerty, 149 Ill. 655, 36 N. E. 981 (1894). 

17 See the section entitled “Divorce and Collateral Attack.” 
18 316 Ill. 605, 147 N. E. 427 (1925). 

1? Tuy. Rev. Srat., c. 52, § 9 (1947). 

Wd =U: 
1d. § 12. 









Case Comments 


ADOPTION—Recognition of the Adoption Decree of a Foreign State. 
(Illinois) 


Decedent, some six months prior to her death, had by good and valid 
decree of a Connecticut court, legally adopted the claimant in this suit. At 
the time of the adoption, claimant was 48 years old, but by Connecticut 
law the adoption of an adult was valid. By her will, decedent appointed real 
property located in Illinois to the adopted person. The lower court fixed 
and assessed the inheritance tax against the claimant as a stranger or un- 
related person. Claimant appealed from this order asserting that the tax 
should be assessed against her as a “legally adopted child.” Held: Judgment 
reversed. It is the province of the state in which the real estate is located to 
prescribe whether, or to what extent, adopted children will be permitted 
to inherit, and to declare what burdens, if any, either by way of taxation 
or otherwise, shall be imposed upon such rights of inheritance. However, 
the inheritance tax act providing for a higher exemption and a lower rate 
in the case of “legally adopted children”* includes adults adopted in another 
state even though the Illinois statute permits the adoption of minors only. 
Therefore, the inheritance tax should have been assessed against the claimant 
allowing the same higher exemption and lower tax rate given to a minor 
adopted in Illinois. McLaughlin v. People, 403 Ill. 493, 87 N.E.2d 637 (1949). 

The federal Constitution does not require Illinois to allow a person 
adopted in another state the same rights of inheritance given to a child 
adopted in Illinois. The descent of Illinois land is a question of which Illinois 
law alone is determinative. A foreign decree of adoption cannot and will 
not give the adopted person any rights in Illinois land which the Illinois 
legislature does not wish to give to him.? 

However, as a matter of internal law, Illinois has chosen to recognize 
foreign adoptions for the purposes of descent. If all of the procedural and 
substantive requirements of the state where the adoption took place were 
fulfilled, a child adopted in a sister state will be given the same rights of 
inheritance as are given to a child adopted in Illinois.* 

In Illinois, by statute only minors can be adopted.* However, there are 
many states which allow the adoption of adults.® Will an adult duly adopted 


1Iui. Rev. Srat., c. 120, § 375 (1949). 

* Hood v. McGehee, 237 U. S. 611, 35 Sup. Ct. 718 (1915); Olmstead v. Olmstead, 
216 U. S. 386, 30 Sup. Cr. 292 (1910). 

® McNamara v. McNamara, 303 Ill. 191, 135 N. E. 410 (1922), cert. denied, 260 U. S. 
734, 43 Sup. Cr. 95 (1922); Van Matre v. Sankey, 148 Ill. 536, 36 N. E. 628 (1893); 
Keegan v. Geraghty, 101 Ill. 26 (1881). 

‘Iv. Rev. Srat., c. 4, § 1 (1949). 

*4 Vernier, AM. Famity Law 284 (1936). A compilation here lists 19 states whose 
statutes either expressly or impliedly authorize the adoption of an adult. It is also 
pointed out that 10 other states whose statutes do not specify any requirement, may 
also be placed in the above class by court interpretation. 


122 























PERNT: SENN RR ESS NH IRS Fe ty 


E 
t 
t 
i 
3 
\ 
i 








CASE COMMENTS 123 


under the laws of such a foreign state be allowed to take Illinois land by 
descent? Apparently the answer is yes. The point was involved in two 
Illinois decisions, but in both the answer was given only by way of dictum. 
In Brown v. Hall, a California domiciliary had gone to lowa to adopt an 
adult who was an Illinois domiciliary. Recognition of the adoption was re- 
fused for the purposes of descent of Illinois land because the statutory pre- 
requisite of residence was not met in obtaining the Iowa decree. The Court, 
however, indicated that if the adoption had been valid in Iowa, it would 
have been given effect in Illinois. The other Illinois “decision involving the 
point was the principal case. Again the answer to the question was dictum, 
for the land passed by will. The Court only decided that when the legisla- 
ture used the phrase “legally adopted children” in the inheritance tax act, 
they intended to include adults adopted in a foreign state. The Court, how- 
ever, said, “The general rule, in effect reiterated in the decisions of this and 
other courts, is the status acquired by a valid decree of adoption in one state 
will be recognized and given the same effect by the courts of another state 
in determining rights of inheritance as would be given if the status of adop- 
tion had been created by a valid decree of a court in the latter state.”’ This 
is the same language that has been used in other Illinois cases.* It is a definite 
indication that the Illinois court will recognize the foreign created status 
of adoption whether the person was a minor or an adult when the status 
was created. As an incident to this status, the same rights of inheritance as are 
given to a locally adopted child will be given to the foreign adopted adult. 

Could Illinois while allowing the foreign adopted adult to inherit as an 
“adopted child” tax him just as if the adoption had not taken place? The 
Illinois Department of Revenue has shown that it would like to impose such 
a tax upon the foreign adopted adult by its litigation in the principal case. 
Under the present statute, this cannot be done. Could the legislature amend 
the inheritance tax law so as to impose a heavier tax rate and a lower exemp- 
tion on an adopted adult? There are many instances in the law where a set of 
legal relations is disregarded for tax purposes. One of many is in the law of 
trusts. The legal relations arising from the creation of a trust may be recog- 
nized for every purpose except for that of taxation, and the income or trust 
res may be taxed to the settlor or to his estate as if no trust had existed.® 
Other examples could be cited.*° Therefore, there can be no objections 
on the ground that the adoption is recognized for the purposes of descent 
and not for the purposes of taxation. 


*385 Ill. 260, 52 N. E.2d 780 (1944). 

* McLaughlin v. People, 403 Ill. 493, 498, 87 N. E.2d 637, 640 (1949). 

* Cases cited note 3 supra. 

* Helvering v. Clifford, 309 U. S. 331, 60 Sup. Ct. 554 (1940); Helvering v. Bullard, 
303 U. S. 397, 58 Sup. Ct. 565 (1938); Klein v. U.S., 283 U. S. 231, 51 Sup. Cr. 398 (1931). 

* Commissioner v. Culbertson, 337 U. S. 733, 69 Sup. Cr. 210 (1949) (family 
partnerships); Int. Rev. Cope § 113 (a) (10) (wash sales of stock); Int. Rev. Cope § 811 
(c) and § 811 (d) (5) (gifts in contemplation of death). 
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The only objection" to a tax thus laid would be the equal protection 
clause of the federal Constitution’? and the corresponding section of the 
Illinois Constitution.’* For the purpose at hand both of these provisions have 
been interpreted to mean the same thing and can be considered as one." 
The equal protection clause does not require that all persons be treated 
exactly the same by every law. It only requires that all persons standing 
in the same position and under the same circumstances be treated alike. 
Thus, the legislature is allowed to group individuals into various classifica- 
tions and discriminate between the classes so created.'® The only limitation 
on this power is that the classifications be reasonable; that they be not 
arbitrary and not wholly without basis.*° Under the hypothetical statute, 
there would be no discrimination between an adult adopted in a foreign 
state and an adult adopted in Illinois, for neither adoption would be recog- 
nized. The only discrimination results from a recognition of the foreign 
adoption of a minor and a refusal to recognize the foreign adoption of an 
adult. Is there a reasonable basis for classifying such adoptions differently? 
There are at least three bases on which the classification could rest. First, 
the fact that Illinois does not permit the adoption of an adult. If Illinois con- 
siders it against their public policy to allow the adoption of an adult, it is 
reasonable for Illinois to discourage, or at least not to encourage, such an 
adoption by imposing the same tax that would result if the adoption did 
not take place. Second, the general differences inherent in the two situa- 
tions. In the usual adoption situation, where the person adopted is a minor, 
the adopting parents wish to take the child into their home; to care for, 
support and treat him as their own child. These same motives are not present 
when the adopted person is an adult and fully able to care for himself. The 
adoption would probably be desired rather for reasons of inheritance on 
the death of the adopting parent. The adoption of an adult would thus 
seem to take on a different complexion than that of a minor and in fact re- 
sult in two almost different relationships. Third, the fact that the adoption 
may be used as a means of tax evasion. It is quite conceivable that a testator 


4 The full faith and credit clause, the due process clause and the two privileges 
and immunities clauses of the federal Constitution do not apply, as it has been held that 
neither of them takes away the powers reserved in the states to determine the right of 
succession to property located in the state. Ferry v. Spokane, Portland & Seattle Ry. Co., 
258 U. S. 314, 42 Sup. Cr. 358 (1922); Maxwell v. Bugbee, 250 U. S. 525, 40 Sup. Cr. 2 
(1919); Hood v. McGehee, 237 U. S. 611, 35 Sup. Cr. 718 (1915). 

2U. S. Const. AMEND. XIV, § 1. 

Trt. Const. Art. II, § 2 (1870). 

* See, e. g., Lipman v. Goebel, 357 Ill. 315, 192 N. E. 203 (1934); Billings v. People, 
189 Ill. 472, 59 N. E. 798 (1901). 

* Maxwell v. Bugbee, 250 U. S. 525, 40 Sup. Cr. 2 (1919); Magoun v. Ill. Trust & 
Savings Bank, 170 U. S. 283, 18 Sup. Ct. 594 (1898); Lipman v. Goebel, supra note 14; 
People v. Saltis, 328 Ill. 494, 160 N. E. 86 (1927). 

** Maxwell v. Bugbee, supra note 15; Magoun v. Ill. Trust & Savings Bank, supra 
note 15; Stewart v. Brady, 300 Ill. 425, 133 N. E. 310 (1921). 
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would adopt all of the principal beneficiaries under his will and thereby 
secure to them a considerable tax advantage on the devise of his Illinois 
land. It may be argued that this same result will follow if the beneficiaries 
of the will are minors. However, in the case of minors the expense of and 
duty to house, clothe and otherwise support the child would insure the 
existence of motives other than tax avoidance. 

In conclusion, therefore, it might be said that the foreign adoption of 
a minor or an adult will undoubtedly be recognized in Illinois for the pur- 
poses of the descent of Illinois property or for the purposes of the in- 
heritance tax under the present Illinois statute. However, if Illinois wished 
to change its taxing statute, it could probably impose an inheritance tax on 
adults adopted in a sister state just as if no adoption had been decreed. 


J. Martin LAWLEss 


CONFLICT OF LAWS-—Limitation of Diversity Jurisdiction of Federal 
Courts by State Statute. (Federal) 


Plaintiff's husband was killed while employed as a switchman at Kansas 
City, Missouri. She brought an action, as administratrix, under a Missouri 
statute to recover for his wrongful death in a federal court sitting in Illinois, 
claiming jurisdiction on the grounds of diversity of citizenship. The de- 
fendant moved for dismissal on the ground that the district court did not 
have jurisdiction under the Illinois Injuries Act,’ the death having occurred 
without the state. This motion was denied, and the jury returned a verdict 
for the plaintiff. Thereupon the trial court granted the defendant’s motion 
for judgment notwithstanding the verdict. The plaintiff appealed, and the 
defendant cross-appealed for the purpose of renewing the jurisdictional 
issue raised by his motion to dismiss. Held: Judgment affirmed. On the ques- 
tion of jurisdiction, although the Illinois statute bars the maintenance of the 
plaintiff's cause of action in Illinois courts, it does not affect the jurisdiction 
of federal courts sitting in Illinois. Erie R. Co. v. Tompkins? and subsequent 
decisions do not require a holding that state statutes can circumscribe federal 
diversity jurisdiction. Davidson v. Gardner, 172 F.2nd 188 (C. C. A. 7th 
1949). 

It is doubtful that even Justice Brandeis, the author of the Evie doctrine, 
envisioned its tremendous expansion. From a decision that a federal court 
may not in a diversity case apply a “federal common law,” the doctrine has 
so increased in scope as to have rendered extremely precarious the previously 
inviolable and sacrosanct field of the jurisdiction of the federal courts. It 
would be fruitless at this late stage to argue the merits of the Erie doctrine. 


Int. Rev. Srat., c. 70, § 2 (1947). 
* 304 U. S. 64, 66 Sup. Cr. 817 (1938), overruling Swift v. Tyson, 16 Pet. 1, 10 L. Ed. 
865 (U.S. 1842). 
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It is firmly entrenched in the American judicial scheme, and its momentum 
has been such that the doctrine of conformity now embraces conflict of 
laws,® burden of proof,* contributory negligence,® accrual of the cause of 
action,® and statutes of limitations.’ 

More recently, but prior to the institution of the instant suit, the 
Supreme Court, in the much discussed case of Angel v. Bullington,® had held 
that a state statute barring deficiency judgments effectually closed the doors 
to federal courts sitting in that state. The justices termed as “obsolete” the 
rationale of David Lupton’s Sons Co. v. Automobile Club,® wherein the 
Court had stated that a state cannot “prescribe the qualifications of suitors 
in the courts of the United States.” 


The defendant in the Davidson case argued that the Angel decision 
was, in effect, a rejection of the former decision by the same circuit court 
of appeals on precisely the same question as is herein presented,’ that is, 
whether a federal court, sitting in Illinois, is barred from entertaining a suit 
under a foreign wrongful death statute, when the injury and death occur 
without Illinois, by virtue of the prohibition of such a suit before Illinois 
courts set out in the Illinois Injuries Act. 

The circuit court, however, reiterated its previous stand. It attempted 
to explain away the Angel case by holding that that decision was in reality 
grounded only upon the issue of res judicata, and since four members of the 
Supreme Court so regarded it, the circuit court was “at liberty to do like- 
wise, and when so treated, the statements of the Court concerning the effect 
of State law on federal jurisdiction is obiter and is not binding on inferior 
federal courts.”"* In support of this contention the court cited the case of 
Interstate Realty Co. v. Woods, decided after the Angel case. 


But since the Davidson case, the Supreme Court has granted certiorari 
in the Woods** case and reversed the decision so heavily relied upon by 
the court in the Davidson case. Justice Douglas specifically and rather sum- 
marily dismissed the contention that in so far as the Erie doctrine was con- 
cerned, the discussion in Angel v. Bullington was arguendo, replying that 
“when a decision rests on two or more grounds, none can be relegated to 


*Klaxon Co. v. Stentor Co., 313 U. S. 487, 61 Sup. Ct. 1020 (1941); Griffon v. 
McCoach, 313 U. S. 498, 61 Sup. Ct. 1023 (1941). 

‘Cities Service Co. v. Dunlop, 308 U. S. 208, 60 Sup. Cr. 201 (1939). 

* Palmer v. Hoffman, 318 U. S. 109, 63 Sup. Cr. 477 (1943). 

* West v. American Tel. & Tel. Co., 311 U. S. 223, 61 Sup. Cr. 179 (1940). 

* Guaranty Trust Co. v. York, 326 U. S. 99, 65 Sup. Cr. 1464 (1945). 

* 330 U.S. 183, 192, 67 Sup. Ct. 657, 662 (1947). 

®°225 U.S. 489, 500, 32 Sup. Cr. 711, 714 (1912). 

*Stephenson v. Grand T. W. R. Co., 110 F 2d 401 (C. C. A. 7th 1940). 

172 F, 2d 188 at 190 (C. C. A. 7th 1949). 

* 168 F.2d 70 (C. C. A. 5th 1948), adbered to on petition for rehearing, 170 F.2d 
694 (C.C. A. 5th 1948). 
% 336 U.S. 909, 69 Sup. Cr. 514 (1949). 
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the category of the obiter dictum.”’* Placing its stamp of approval on this 
alternate ground of the Angel case, the Court re-emphasized the view of 
Guaranty Trust Co. v. York, that with respect to diversity jurisdiction, a 
federal court is, “in effect, only another court of the State... .” 


Obviously, the balance of the Davidson decision has been upset; its 
facade of neat distinctions has been obliterated. Is there anything that yet 
remains salvageable? 


Academically, the determination of whether the state rule shall control 
depends on whether it be construed as “substantive” or “procedural.” Yet, 
these two concepts are often so inextricably interwoven that the strict 
theoretical lines become incapable of distinction."* On the other hand, cer- 
tain guide posts have been put forth by the Supreme Court; Griffin v. 
McCoach*' set out the test that the state rule express a policy, and Guaranty 
Trust Co. v. York added the criterion that the state rule will be followed, 
if to do otherwise would produce “a substantially different result.”** On the 
basis of these tests there appear to be perhaps two reasonable grounds on 
which the Davidson decision can be rationalized. 


First, in the Angel case the statute barring deficiency judgments is indi- 
cative of a state policy favoring debtors, and in the Woods case the statute 
requiring foreign corporations doing business within the state to designate 
an agent on whom process may be had, under penalty of loss of right to 
maintain any action in any of its courts, would seem a reasonable imple- 
mentation of a state policy of control over foreign corporations. The 
majority opinion in those cases termed as “obsolete” the Lupton doctrine 
that federal jurisdiction is unaffected by state statutes closing all doors to 
certain kinds of litigation. It does not necessarily follow that all such 
statutes are to be characterized as “substantive” in nature. 


The application of the Erie rule to such statutes should be determined 
by reference to the purpose the legislature desired to effectuate. The Illinois 
statute is not such a strong declaration of state policy as would require it to 
be found “substantive.” It is not a declaration of policy against all wrongful 
death actions, but rather only against those which arise without the state. 
Indeed, the tortfeasor is not even then permitted to escape, since before an 
Illinois forum is denied, there must exist the possibility of process in the 


™ Woods v. Interstate Realty Co., 337 U. S. 535, 537, 69 Sup. Ct. 1235, 1237 (1949). 
* 326 U. S. 99, 108, 65 Sup. Ct. 1464, 1469 (1945). 
*For an excellent discussion of “substance” and “procedure” see Cook, THE 
LocicaL AND Lecat Bases oF THE Conriict oF Laws c. VI (1942). 
313 U.S. 498, 61 Sup. Cr. 1023 (1941). 
326 U.S. 99, 109, 65 Sup. Ct. 1464, 1470 (1945). 
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state of injury.’® Seemingly, then, the Illinois statute is designed not to deny 
relief for wrongful death actions as objectionable, but rather to clear 
crowded dockets, so long as it is felt an adequate remedy exists elsewhere. 


Second, the Illinois statute is distinctly analogous to the doctrine of 
forum non conveniens. The precise question whether that doctrine is “sub- 
stantive” or not has been left undecided by the Supreme Court,”? though the 
tendency of lower federal courts has been to hold the doctrine “pro- 
cedural,”* and, as a consequence, not governed by the rule of Erie v. 
Tompkins. 

Policy considerations underlying the Erie case involve the basic ideal 
that different treatment should not be accorded the parties within the state 
simply because of different residence. However, when the situation involves 
a problem of forum non conveniens, different treatment may be desirable 
in view of the inconvenience to the court. It can be argued that it is desirable 
that the federal courts retain authority to apply their own rules of forum 
non conveniens; what may be inconvenient, vexatious, or subject to preju- 
dice in a state court may not be in a federal court. 

It is, therefore, conceivable that the result in the Davidson case may 
yet be sustained. However, in view of the broad unequivocal pronounce- 
ments of the Supreme Court and the growing impetus of the all encompass- 
ing Erie doctrine, this would appear to partake rather of possibility than 
probability. Especially is this the case if the policy of the Court is engendered 
not only by the desirability of statewide uniformity as against uniformity 
between the states, but also by an increasing reluctance to entertain cases 
arising solely on grounds of diversity of citizenship.”* 


Nep A. FLEISHMAN 


* “Provided, further, that no action shall be brought or prosecuted in this State to 
recover damages for a death occurring outside of this State where a right of action for 
such death exists under the laws of the place where such death occurred and service 
of process in such suit may be had upon the defendant in such place.” Itt. Rev. Srat., 
c. 70, § 2 (1947). 

* Koster v. Lumbermens Mut. Casualty Co., 330 U. S. 518, 67 Sup. Ct. 828 (1947); 
Gulf Oil Corp. v. Gilbert, 330 U. S. 501, 509, 67 Sup. Ct. 839, 843 (1947). 

* Koster v. Lumbermens Mut. Casualty Co., 153 F.2d 888 (C. C. A. 2d 1946); 
Gilbert v. Gulf Oil Corp., 153 F. 2d 883 (C. C. A. 2d 1946). Contra: Weiss v. Routh, 149 
F.2d 193 (C. C. A. 2d 1945). For analysis of recent developments with respect to the 
doctrine of forum non conveniens, see Note, 15 U. or Cut. L. Rev. 332 (1948); Com- 
ment, 56 Yaue L. J. 1234 (1947). 

*“That the justices have exhibited tendencies in the past to reduce the number 
of cases coming into the federal courts solely on diversity grounds is common currency. 
Conformable ‘substance,’ with ‘substance’ roughly defined to include all matters likely 
to bear vitally on the result in a case, is one way of reducing the number of these cases. 
If the ‘law’ is the same, probably the greatest single impetus behind the march to the 
federal court rooms solely on diversity grounds has been removed.” Tunks, Categoriza- 
tion and Federalism: “Substance” and “Procedure” After Erie R. Co. v. Tompkins, 34 
Inu. L. Rev. 271 (1939). 
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CONFLICT OF LAWS—Revocation of Will Effective in Domicile Not 
Conclusive of Revocation in Situs as to Realty. (lowa) 


Testatrix, Mary E. Barrie, domiciled in Whiteside County, Illinois, died 
owning land in Illinois and Iowa. An instrument purporting to be her will 
was found in her desk after her death, duly signed by her and attested by 
two witnesses. When discovered, the instrument had the word “void” written 
across its face in ink in at least five places, including the attestation clause, 
in testatrix’s handwriting. In addition, on the cover and on the envelope 
containing the instrument appeared the word “void” written with the name 
“Mary E. Barrie” in pencil. Testatrix had stated to friends that she had 
destroyed her will. The Supreme Court of Illinois held that the will had been 
effectively revoked by cancellation within the purview of § 46 of the Pro- 
bate Act.’ Subsequently, the Appellate Court of Illinois directed delivery of 
the original document from the files of the county court to beneficiaries 
under the will for possible probate in lowa.? The beneficiaries propounded 
the will for probate in Tama County, Iowa, opposed by testatrix’s heirs at 
law. The Iowa Code of 1946 provided that a will executed without the state 
in the mode prescribed by the law of the place of execution or by the law 
of the testator’s domicile should be deemed to be of the same effect as if 
executed according to the laws of Iowa.* To the petition for probate the 
heirs at law filed objections based on the judgment of the Illinois court that 
the will had been revoked and on the contention that such judgment was 
conclusive on the Iowa courts. A motion by the beneficiaries to strike the 
objections as insufficient grounds for denying probate was overruled. On 
appeal, held: The Illinois judgment denying probate to the will was not con- 
clusive and binding on the Iowa courts so far as the disposition of realty in 
Iowa was concerned. Reversed and remanded. In re Barrrie’s Estate. First 
Presbyterian Church of Sterling, Illinois v. Hodge, 240 lowa—, 35 N. W.2d 
658 (1949). 

On this single issue the Supreme Court of Iowa divided five to four. 
The majority followed the general rule that the effectiveness of an intended 
revocation of a will of an interest in land is determined by the law of the 


1In re Will of Barrie, 393 Ill. 111, 65 N. E.2d 433 (1946). 

*In re Estate of Barrie, 331 Ill. App. 443, 73 N. E.2d 654 (2d Dist. 1947). 

* A last will and testament executed without this state, in the mode prescribed by 
the law, either of the place where executed or of the testator’s domicile, shall be deemed 
to be legally Facet and shall be of the same force and effect as if executed in the 
mode prescribed by the laws of this state, provided said last will and testament is in 
writing and subscribed by the testator.” Iowa Cone, § 633.49 (1946). Section 88 of the 
Probate Act is a similar Illinois provision. Int. Rev. Stat., c. 3, § 240 (1949). The Illinois 
court construed it not to affect the common law rule. Sternberg v. St. Louis Union 
Trust Co., 394 Ill. 452, 68 N. E.2d 892 (1946). 



























130 LAW FORUM [ Vox. 1950 


situs of the land.‘ It also held that the full faith and credit clause® of the 
federal Constitution did not compel it to reach a different conclusion.® In 
dealing with the statute, it followed the canon of construction that statutes 
in derogation of the common law are to be strictly construed and that the 
statute in question concerned itself with the formalities of execution only, 
not of revocation. 

The minority remonstrated that the beneficiaries had already litigated 
in the Illinois courts the very question they were now presenting in the Iowa 
courts: whether the instrument in question was the decedent’s will. The 
dissenting opinion arrayed against the argument of the majority the follow- 
ing considerations: (1) that the distinction between wills and testaments is 
historical, since a single instrument now disposes of both realty and per- 
sonalty, wherever located; (2) that the Iowa code had abolished the rule 
of /ex sitae in deciding whether a foreign decedent died testate or intestate; 
(3) that execution and revocation are both parts of the testamentary process 
and should both be considered in determining the validity of a will; and 
(4) that the Iowa statutes required the court to disregard the rule of narrow 
construction of statutes in derogation of the common law.’ The fundamen- 
tal fallacy of the majority’s opinion, emphasized the minority, was its as- 
sumption that the validity of an instrument offered as a foreign will was to 
be settled by the same standard that would determine its status if offered as 
a domestic will, while the Iowa provisions established a different standard 
without any distinction between real and personal property.* 


‘Sternberg v. St. Louis Union Trust Co., supra note 3; In re Kimberly’s Estate, 
32 S. D. 1, 141 N. W. 1081 (1913); Restatement, Conriict or Laws, § 250 (1934). In 
the Sternberg case a will executed in Missouri by a Missouri resident and offered for 
original probate in Illinois was held revoked as to Illinois realty by the testator’s subse- 

uent marriage, although marriage did not operate as a revocation in Missouri. Cf. 
Gailey v. Brown, 169 Wis. 444. 171 N. W. 945 (1919), where an Illinois resident ex- 
ecuted a will in Illinois devising Wisconsin land. The will was denied probate in Illinois 
on ground of revocation by testator’s subsequent marriage. In Wisconsin marriage alone 
did not revoke a will. It was held that the decree of the Illinois court bound the Wis- 
consin courts, under a somewhat more explicit statute. 

*U. S. Const., Art. IV, § 1. 

*Clarke v. Clarke, 178 U. S. 186, 20 Sup. Ct. 873 (1900); Blount v. Walker, 134 
U. S. 607, 10 Sup. Ct. 606 (1890); Robertson v. Pickrell, 109 U. S. 608, 3 Sup. Ct. 407 
(1883); Darby’s on v. Mayer, 10 Wheat. 465 (U. S. 1825); McCormick v. Sullivant, 
10 Wheat. 192 (U. S. 1825). A judgment of probate is in rem so far as property (real 
or personal) within a jurisdiction is concerned and conclusive on all parties; in so far 
as it purports to affect pefsonalty without the jurisdiction, it must be in personam and 
can bind only the parties and their — Riley v. New York Trust Co., 315 U. S. 343, 
62 Sup. Ct. 608 (1941); Baker v. Baker, Eccles & Co., 242 U. S. 394, 37 Sup. Cr. 152 
(1917). It does not, of course, affect realty without the jurisdiction even though the 
parties be the same in both proceedings. 

*“The rule of the common law, that statutes in derogation thereof are to be strictly 
construed, has no application to this code. Its provisions and all proceedings under it 
shall be liberally construed with a view to promote its objects and assist the parties in 
obtaining justice.” Iowa Cone § 4.2 (1946). 

*240 Iowa ——, 35 N. W.2d 658, 667 (1949). 
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The problem with which the court was concerned is one of admin- 
istration decedents’ estates in the field of conflict of laws. As a result of the 
decisions of the two courts, the decedent died intestate in Illinois and 
testate in Iowa. Behind the reasoning of the majority is the seemingly inerad- 
icable notion that the law of the situs must control as to the disposition or 
devolution of any interest in land, coupled with the policy of strict compli- 
ance with the statute of wills. The problem might be capable of solution by 
either of two alternatives—under the constitutional mandate of the full faith 
and credit clause of the federal Constitution or under adoption of conflict 
of laws rules more consonant with present-day practices in making or revok- 
ing wills. 

It is now well settled that no solution is available under the pertinent 
provision of the federal Constitution. In 1859, Chief Justice Shaw of the 
Supreme Judicial Court of Massachusetts, in Crippen v. Dexter,® held that 
the decree of a Connecticut court admitting to probate the will of a 
Connecticut domiciliary owning land in Massachusetts was conclusive on 
a Massachusetts heir. He denied contest in Massachusetts on grounds of un- 
due influence in procurement and lack of testamentary capacity, although 
the Massachusetts heir had had no notice of the Connecticut proceedings. 
The eminent chief justice reasoned that the proceeding was in rem and de- 
termined the rights of all persons interested in the property, although not 
named as parties. The Connecticut decree established the fact of testacy; 
and, held Chief Justice Shaw, that decree was binding on the Massachusetts 
courts under the full faith and credit clause of the federal Constitution. The 
Supreme Court of the United States, however, has refused on several oc- 
casions to incorporate the doctrine of Crippen v. Dexter into a rule of con- 
stitutional law.?? Had it done so, a confused problem of conflict of laws 
would have been eliminated long ago. Very convincing evidence of its re- 
luctance to alter its position is its denial of review of the decision under 
discussion." 

It follows that any solution must rest on a basis of conflict of laws 
rules. At common law the rule was that in so far as a will disposed of per- 
sonalty, the law of the domicile was referred to in questions as to the validity 
of a will; while in so far as it disposed of realty, the law of the situs 
governed.” In the interest of a unitary administration of a decedent's estate, 
it would appear desirable to adopt a conflict of laws rule recognizing the 
court of the domicile as primarily the proper forum in which to raise ques- 


*79 Mass. 330 (1859). Ives v. Heirs of Salisbury, 56 Vt. 565 (1884), is similar on 
facts, reasoning and result. 

*” See cases cited note 6 supra. 

"Cert. denied, Hodge v. First Presbyterian Church of Sterling, Illinois, 338 U. S. 
815, 70 Sup. Ct. 55 (1949), rebearing denied, 338 U. S. 881, 70 Sup. Ct. 154 (1949). 

* The RestaTeMENT oF Conrtict or Laws states the common law rules. See §§ 249, 
250, 306, 307, 470 (1). 
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tions of the essential validity of a will. If a will has been adjudicated valid 
or invalid there, the decree of the court of the domicile should be regarded 
as conclusive on those grounds elsewhere both as to real and personal prop- 
erty.’* Statutes have abrogated the common law rule as to realty in a number 
of jurisdictions. There is no more sacrosanctity about it than any other 
common law rule. It seems clear that the Iowa statutes attempted to change 
the rule and that the construction given them by the majority was un- 
warrantedly narrow. No surrender of jurisdiction to determine the title 
to local land is involved in the selection of the suggested rule. In its decision 
that the will had been revoked, the Supreme Court of Illinois did not deter- 
mine the title to any Iowa land, merely the status of one of its deceased 
domiciliaries—that of intestacy. In accepting this conclusion of the Illinois 
court, the Iowa court would still ascertain under its own laws of intestate 
succession to whom the land descended. The basic aim of the law of con- 
flict of laws is that the result should not depend on the fortuity of the 
forum. The rule advocated would be in furtherance of this policy. 


The result in the present case illustrates that the safest way to revoke a 
will is to destroy it altogether—to insure intestacy. Acts amounting to a 
revocation in one jurisdiction may not amount to revocation in another. 
Had the decedent had the cancellation witnessed and attested, the revocation 
would also have been effectual under the express Iowa statute.** However, 
the probability is that if the decedent had consulted an attorney, he would 
have told her, after a perusal of the Iowa code, that her will was revoked 
under Iowa law, adopting the construction of its provisions by the dissent. 


Both on principle and on policy the view taken by the four dissenting 
justices seems the sounder. It represents a forceful attack on the doctrine of 


* Hopkins, The Extraterritorial Effect of Probate Decrees, 53 Yate L. J. 221, 253 
(1944). See also Cook, ‘Immoveables’ and the Law of the ‘Situs, 52 Harv. L. Rev. 1246 
(1939). It seems that adoption of such a rule must of necessity be by an unambiguous 
statute because of the steadfast adherence of the courts to the common law view, despite 
legislation designed to obviate it. Contrary decisions have been handed down, however, 
where the statute was couched in unmistakable terms. Moore v. Executive Committee 
of Foreign Missions, 171 La. 191, 129 So. 920 (1930); Roach v. Jurchak, 182 Md. 646, 
35 A.2d 817 (1944); Slocomb v. Slocomb, 95 Mass. 38 (1866); State ex rel. Ruef v. 
District Court of the Twelfth Judicial District, 34 Mont. 96, 85 Pac. 866 (1906). It may 
be noted, in this connection, that the National Conference of Commissioners approved a 
Uniform Foreign Probate Act, which they withdrew in 1943, Five states—Illinois, 
Louisiana, Nevada, Tennessee and Wyoming—enacted it. The act was passed in Illinois 
in 1917 and expressly repealed by the Probate Act of 1940. See Pratt v. Hawley, 297 
Ill. 244, 130 N. E. 793 (1921). 

*In re Will of Rutledge, 210 Iowa 1256, 232 N. W. 674 (1930); Blacklett v. 
Zeigler, 153 Iowa 344, 133 N. W. 901 (1911), acts which would constitute a revocation 
in Iowa would not do so in Illinois. 

* “Wills can only be revoked in whole or in part by being canceled or destroyed 
by the act or direction of the testator, with the intention of so revoking them, or by the 
execution ’of subsequent wills. When done by cancellation, the revocation must be wit- 
nessed in the same manner as the making of a new will.” Iowa Cope § 633.10 (1946). 
Gay v. Gay, 60 Iowa 415, 14 N. W. 238 (1882). 
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lex sitae. The strength of the dissent and the cogency of its argument appear 
indicative of a changing trend in this field of law. With the encouragement 
of this dissent, other courts, and perhaps later even the Iowa court, may 
take a more modern and more practical view in the recognition of foreign 
probate decrees in the interest of a unified administration of estates— 
especially so where the legislature has tried to establish such a policy. 


WituuaM B. Davenport 


CRIMINAL PROCEDURE -Statute Allowing the State a Change of Venue 
in Criminal Proceeding Declared Unconstitutional. (Ohio) 


The relators were duly arraigned before the Court of Common Pleas of 
Meigs County on the indictment of the grand jury of Meigs County for 
conspiring to use, and using a county-owned bulldozer for private work. 
The state filed a motion for a change of venue under Sec. 13427-1 of the 
Ohio General Code,’ contending a fair and impartial trial could not be had 
in Meigs County. Affidavits were filed in support and in opposition of the 
motion and upon hearing the motion was granted and the cause transferred 
to the Court of Common Pleas of Perry County. Relators now seek an 
original writ of prohibition directed at the latter court, contending, inter alia, 
that if Sec. 13427-1 of the Ohio General Code is construed to grant the state 
a change of venue in criminal cases where the penalty involved is imprison- 
ment in the penitentiary, then such section is contrary to Article I, section 
10 of the Ohio Constitution which provides for a “. . . speedy trial by an 
impartial jury in the county or district in which the offense is alleged to 
have been committed.” Held: The writ shall issue. By virtue of Article I, 
section 10 of the Ohio Constitution, the state has no right to a change of 
venue in criminal cases over the objection of the defendant, and Section 
13427-1 of the General Code, if interpreted to allow such a change on ap- 
plication of the state, is unconstitutional. State ex rel. Hartinger et al. v. Ct. 
of Common Pleas of Perry County et al., 84 Ohio App. 210, 86 N. E.2d 810 
(1948). 

Although English precedent indicated that the prosecution could suc- 
cessfully move for a change of venue when an impartial jury could not be 
had in the county where the indictment was found,’ early American author- 


*Ou1o GeneRAL Cope § 13427-1 (1929), “When court may order. If it appear to 
the court, by affidavit or open evidence in court, that a fair and impartial trial cannot 
be had in the county where a cause is pending, such court shall order that the accused 
be tried in any county of the state... .” 

* Rex v. Nottingham, 4 East 208, 102 Eng. Rep. 810 (1803); Rex v. St. Mary’s on 
the Hill, 7 T. R. 735, 101 Eng. Rep. 1226 (1798); Rex v. Harris, 3 Burr. 1330, 97 Eng. 
Rep. 858 (1762). 
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ity was contra.’ There were, however, a few American jurisdictions which 
allowed a change of venue on the motion of the state, ruling that the de- 
fendant’s right to a jury of the county wherein the crime was allegedly 
committed was conditioned on the ability to extract therefrom an impartial 
jury.* It was decided some eighty years ago that the provisions of the 
United States Constitution® did not restrict the state’s right to a change of 
venue.* The decisions in these cases, therefore, were based solely on local 
interpretation of state constitutional provisions with a resultant variance in 
conclusions.’ 


The great majority of state constitutions were written in much the 
same terms as the Ohio document, i.e., a speedy trial in the county or district 
in which the crime was allegedly committed. This apparently stems from a 
copying of the United States Constitution which guarantees the defendant 
“. .. an impartial jury of the State and district wherein the crime shall have 
been committed, . . .”® It is the use of the word “district” which has caused 
the greatest trouble, for in the majority of cases it has no independent mean- 
ing apart from “county,” while in the federal Constitution it bears a 
significance separate from “state.” The result has been a search for the mean- 
ing of the word, with consideration being given to the possibility that it 
referred to school or tax districts.® 


It was not always from different jurisdictions that the irreconcilable 
views were delivered. Ohio itself underwent a fluctuation which first saw 
the denial of a motion by the state for a change,’° only to be subsequently 


* Osborn v. State, 24 Ark. 629 (1867); People v. Powell, 87 Cal. 348, 25 Pac. 481 
(1891); State v. Kindig, 55 Kans. 113, 39 Pac. 1028 (1895); State v. Hatch, 91 Mo. 568, 
4S. W. 502 (1887); In re Nelson, 19 S. D. 214, 102 N. W. 885 (1902); State v. Denton, 
46 Tenn. 539 (1869); State v. Greer, 22 W. Va. 800 (1883); Wheeler v. State, 24 Wis. 
§2 (1869). 

*Com. v. Davidson, 91 Ky. 162, 15 S. W. 53 (1891); State v. McCoy, 29 La. Ann. 
593 (1877); State v. Meyers, 10 Ohio Dec. Rep. 397, 21 W. L. Bull. 57 (1888); State 
ex rel. Brown v. Stewart, 60 Wis. 587 (1884). 

*U. S. Const. Amenp. VI, “In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed... .” 

* Nashville R. R. v. Alabama, 128 U. S. 96 (1888); Gut v. Minnesota, 76 U. S. 35, 
19 L. Ed. 573 (1870); People v. Rich, 237 Mich. 481, 212 N. W. 105 (1927); Com. v. 
Reilly, 324 Pa. 558, 188 Atl. 574 (1936). 

"A provision that the accused shall have a jury trial in “the county in which the 
crime shall have been committed . . .” was considered restrictive of a change on the 
motion of the state in State v. McAllister, 65 W. Va. 97 (1909). Nevertheless, a pro- 
vision that the accused be accorded a jury of the “county or district . . .” in which 
the crime was committed was found elastic enough to allow the state a change in State 
ex rel. Brown v. Stewart, 60 Wis. 587 (1884). This latter result was also reached in 
Kentucky under a constitutional stipulation for a jury trial in the “vicinage” of the 
crime. Commonwealth v. Jones, 118 Ky. 894 (1904). 

*See note 5, supra. 

*Commonwealth v. Davidson, 91 Ky. 162, 15 S. W. 53 (1891). 

* State v. Arrison, 10 Ohio Dec. Rep. 379, 20 W. L. Bull. 474 (1856). 
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reversed in allowing such a motion."* This latter view was affirmed in still 
a later decision’? only to again be repudiated in the principal case. In the 
three earlier decisions the court mentioned amendments to the state con- 
stitution as the basis for their change of opinion, but from all appearances 
the important constitutional provision, that the accused shall be entitled to 
“. .. a speedy trial by an impartial jury in the county or district in which 
the offense is alleged to have been committed . . .” has remained the same. 
In the principal case the Ohio court reached the dubious conclusion that 
the weight of authority in America today is against allowing the state a 
change of venue in criminal proceedings. Tt was upon this conclusion that 
the present decision was based. Thus to predict a result in Ohio on this 
problem seems well nigh impossible. 


With the turn into the twentieth century there came a change in the 
view of the state courts on this topic. Where the principal case would have 
at one time coincided with the majority opinion throughout the country it 
appears now to be in the minority. The Ohio court bases its decision on the 
theory that to allow the state a change of venue over the objection of the 
defendant infringes on his constitutional rights. Here it seems to lose sight 
of the fact that in most instances opposing affidavits will be filed when the 
question of partiality of jurors arises. Thus, the Ohio court is returning to 
the stand that the state cannot obtain a change of venue. The objection of 
the defendant has not been controlling in other cases involving statutes 
which specifically allowed the state a change’* nor in those states which 
employed a general change of venue statute such as the one contested in 
the principal case.’* In one unusual decision the Pennsylvania Supreme 
Court, on its own initiative, saw fit to grant a change of venue to the state 
by employing the writ of certiorari, despite the fact that the statute of 
Pennsylvania specifically gave that right to the defendant alone.** The result 
of these cases has been a trend toward sustaining statutes allowing the state 
a change of venue, which has culminated in the majority view today. 

Illinois is not without litigation on the topic. The Illinois Constitution 
is also framed with the words “county or district . . .”** However, the 
Illinois court has adherred strictly to the proposition that the state cannot 


4 State v. Meyers, 10 Ohio Dec. Rep. 397, 21 W. L. Bull. 57 (1888). 

™State ex. rel. Hornbeck v. Durflinger, 73 Ohio St. 154, 76 N. E. 291 (1905). 

%State ex rel. Sullivan v. Patterson, 64 Ariz. 40, 165 P.2d 309 (1946); Hewitt v. 
State, 43 Fla. 194, 30 So. 795 (1901); State v. Miles, 43 Idaho 46, 248 Pac. 442 (1926); 
State ex rel. Fletcher v. District Cr. 213 Iowa 822, 238 N. W. 290 (1931); State v. Miller, 
15 Minn. 344 (1870); Barry v. Traux, 13 N. D. 131, 99 N. W. 769 (1904). 

“Commonwealth v. Cooper, 295 Ky. 247, 173 S. W.2d 128 (1943); Clark v. State, 
166 Md. 703, 170 Atl. 761 (1934); People v. Patterson, 93 Mich. 27, 52 N. W. 1039 (1892); 
State v. Holloway, 19 N. M. 528, 146 Pac. 1066 (1914). 

* Commonwealth v. Reilly, 324 Pa. 558, 188 Atl. 574 (1936). 

* Itt. Constr. Art. II, § 9, “In all criminal prosecutions, the accused shall have the 
right to . . . a speedy public trial by an impartial jury of the county or district in which 
the offense is alleged to have been committed.” 
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obtain a change of venue in a criminal proceeding.'’ The Illinois treatment 
of the county-district problem has been the rule that they are equal terms, 
“, .. descriptive of the territory which in legal contemplation comprises the 
visne, over which the jurisdiction of the court for the purposes of prosecu- 
tion . . . extends.”*® In fact, judicially, the terms are equal in that trial 
jurisdiction or judicial district (as employed in the federal Constitution) is 
coextensive with the county boundaries. In accord with the views of the 
court the Illinois legislature enacted the change of venue statute so as to 
leave no doubt that it applied only to the defendant in a criminal pro- 
ceeding."® A former statute which provided that all crimes committed 
within one-hundred rods of the dividing line between counties could be 
prosecuted in either county was declared unconstitutional as it infringed the 
right to be tried by jurors of the county wherein the crime was committed.” 


The ability, or inability, of the state to procure a change of venue when 
it is evident that an impartial jury cannot be had in the county where the 
crime was allegedly committed presents a practical problem. Frequently 
the situation arises in slightly populated counties where all eligible jurors 
are influenced by public sentiment in favor of the defendant to such a degree 
that a non-prejudiced jury is an impossibility. Thus, while it is desirable 
to safeguard the privilege of the defendant to a trial in the vicinage of the 
crime, the interests of the citizen, that his agent shall be able to effectively 
promulgate the laws, may under certain circumstances indicate the necessity 
of a change of venue in favor of the state.” 


Prentice H. MarsHaLi 


JOINT ADVENTURE-Definiteness of Contract Necessary to Create the 
Relationship. (Federal) 


Plaintiff motion picture actor (James Mason) brought suit to have a 
letter signed by him and the defendant motion picture executive declared 
unenforceable as a contract. The letter comprised an agreement that the 


* Miller v. People, 230 Ill. 65, 82 N. E. 521 (1904); Buckrice v. People, 110 Ill. 29 
(1884). 

* Weyrich v. People, 89 Ill. 90 (1878). 

* Tui. Rev. Srat., c. 146, § 18 (1949) (1874 as amended 1929), “When any de- 
fendant in an indictment or information in any court in this state shall fear that he will 
not receive a fair and impartial trial in the court in which the case is pending . . . the 
court shall award a change of venue upon the application of the defendant as herein- 
after provided.” For cases involving statutes very similar to the Illinois statute above, 
see: Johnson v. State, 26 Ala. App. 476, 162 So. 553 (1935); State v. Roberds, 155 
Kans. 165, 123 P.2d 806 (1942); Murphy v. Extraordinary Special and Trial Term of 
Sup. Ct. et al., 294 N. Y. 440, 63 N. E.2d 49 (1945). 

* Buckrice v. People, 110 Ill. 29 (1884). 

“For additional information on this topic, see: Blume, The Place of Trial of 
Criminal Cases, 45 Micu. L. R. 59; See, Notes, 80 A. L. R. 355 (1932), 161 A. L. R. 937 
(1946). 
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_defendant would form a corporation, including all financial arrangements, 
and devote his executive services to the corporation so formed; the plaintiff 
agreed to give his services as an actor to the corporation for five years unless 
during that time he desired to act in a story not owned by the corporation. 
Under this agreement the defendant drew up and filed articles of incorpora- 
tion without further consultation with the plaintiff. The trial court held the 
terms of the agreement too indefinite to constitute a contract. The de- 
fendant alleges that a joint venture agreement is in a special category and not 
subject to a strict application of the rules governing contracts. On appeal, 
held: Judgment affirmed. The terms covering the corporate financial struc- 
ture and the plaintiff’s acting duties are too vague to support an enforceable 
contract to enter upon a joint venture under a strict application of the rules 
governing contracts. Mason v. Rose, 176 F.2d 486 (C. C. A. 2d 1949). 

In another case in the same volume of reports, the plaintiff, having 
knowledge that federal land would soon be open to oil leases, induced the 
defendant to enter into a written operating agreement with him under which 
the defendant was to apply for the lease and the plaintiff was to interest 
parties in producing the oil. The plaintiff paid all expenses including the 
rent under the first lease granted, and his operating agreement was approved 
by the Land Office. On the expiration of the original lease, the defendant 
obtained a new lease in his own name and entered into an operating agree- 
ment with the Richfield Oil Company. Plaintiff tried to prevent the ap- 
proval of this operating agreement by the Land Office and brought this 
suit. The trial court held the new lease to be the property of the joint ven- 
ture. On appeal, held: Judgment affirmed. The new lease is the outgrowth 
of the joint efforts of the parties and the original operating agreement en- 
tered into at the time of filing the application for the original lease. Blackner 
v. McDermott, 176 F.2d 498 (C. C. A. 10th 1949). 

The agreements in both the Mason and Blackner cases were examined 
by the courts in an effort to discover whether or not they created the legal 
relation—possibly a “poor relation” of partnership’°—of joint venture. The 
decisions hinged on how successfully the agreements qualified as enforceable 
contracts.’ Specificially, the issue was narrowed to a determination of the 
degree of definiteness required in the terms of the agreements, once the in- 
tention of the parties to embark on a joint venture was clear. 


?The case also contains an interesting conflict of laws — The agreement, 
contemplating performance in California, was executed in England and litigated in New 
York. 

?Mechem, The Law of Joint Adventure, 15 Minn. L. Rev. 644 (1931) (in which 
Professor Mechem arrives at the conclusion that there is no law of joint adventure— 
only a law of partnership); 36 Micu. L. Rev. 664 (1938). 

176 F.2d 486, 489 (C. C. A. 2d 1949); 176 F.2d 498, 501 (C. C. A. 10th 1949). 
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Courts and legal writers insist that a contract, either express or implied 
in fact, must be established as the basis of a joint venture relationship.* 
“. .. As the relation of joint enterprise is based on partnership or mutual 
agency, the relation presupposes the existence of an antecedent contract, 
express or implied. Such contract is the sina qua non of the relationship.”* 


However, in the absence of definite terms in the agreement, the courts 
have gone to varying lengths in filling in the details. In San Francisco Iron 
and Metal Co. v. American Milling and Industrial Co.* a California court 
held that if a clear intent to enter a joint venture appears, details of the re- 
lationship need not be definite. This holding was explained by an Oregon 
court in 1947 as being limited to indefiniteness of immaterial particulars 
only, and in the event the parties failed to have a meeting of the minds on a 
material particular, the court could not find a contract sufficient to support 
a joint venture.’ The indefinite particulars in the San Francisco Iron and 
Metal Co. case entailed the price to be paid for scrap iron if the purchase 
contemplated could be effected, and a determination that those particulars 
were immaterial is perhaps a strained one. A case reaching the outpost of in- 
definiteness in implied contracts is Dolan v. Dolan.’ There a husband’s earn- 
ings were used by his wife to pay household expenses, and the surplus 
deposited in her individual account. The court found an implied contract 
of joint venture, and the complete absence of any agreement as to dis- 
position of the surplus was resolved by splitting it between the husband 
and the wife.® A significant pigment shading the vision of the court in cases 
supporting a contract of joint venture is that the party seeking to avoid 
joint venture had either the other’s money, the subject matter of the con- 
templated joint venture, or the fruits of exploitation of the subject matter 
of the venture.?® 


“Waddell v. White, 56 Ariz. 420, 108 P.2d 565 (1940); Replogle v. Ray, 48 Cal. 
App. 2d 291, 119 P.2d 980 (1941); San Francisco Iron and Metal Co. v. American Mill- 
ing and Industrial Co., 115 Cal. App. 238, 1 P.2d 1008 (1931); Dolan v. Dolan, 107 Conn. 
342, 140 Atl. 745 (1928); J. E. Tusant and Son Co. v. Chas. Weitz and Sons, 195 Iowa 
1396, 191 N. W. 884 (1923); National Surety Co. v. Winslow, 143 Minn. 66, 173 N. W. 
181 (1919); Rae v. Cameron, 112 Mont. 159, 114 P.2d 1060 (1941); Miller v. Walser, 42 
Nev. 497, 181 Pac. 437 (1919). 

5 Potter v. Florida Motor Lines, 57 F.2d 313, 317 (S. D. Fla. 1932). 

*115 Cal. App. 238, 1 P.2d 1008 (1931). 

"Reed v. Montgomery, 180 Ore. 196, 175 P.2d 986 (1947). 

* 107 Conn. 342, 140 Atl. 745 (1928). 

*Cain v. Hubble, 184 Ky. 38, 211 S. W. 413 (1919) (another case applying the rule 
that where the terms of the contract are vague, equality prevails). 

* Anderson v. Blair, 202 Ala. 209, 80 So. 31 (1918); Waddell v. White, 56 Ariz. 
420, 108 P.2d 565 (1940); Hammer v. White, 90 Cal. App. 2d 527, 202 P.2d 1029 (1949); 
Replogle v. Ray, 48 Cal. App. 2d 291, 119 P.2d 980 (1941); San Francisco Iron and Metal 
Co. v. American Milling and Industrial Co., 115 Cal. App. 238, 1 P.2d 1008 (1931); 
Andrews v. Bush, 109 Cal. App. 511, 293 Pac. 152 (1930); Dolan v. Dolan, 107 Conn. 
342, 140 Atl. 745 (1928); Knapp v. Hanley, 108 Mo. App. 353, 83 S. W. 1005 (1904). 
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On the other hand, where the details of the agreement are indefinite 
and the party resisting joint venture has not placed the other party at a 
disadvantage, courts are unwilling to bend or abandon what they view as a 
strict test of definiteness applied to contracts generally." 

In meeting the allegation of the defendant in the Mason case that the 
more flexible of the two standards of joint venture contract tests be applied 
to the agreement there, the court politely deplored the construction of 
agreements containing indefinite terms as contracts. It suggested instead 
a direct imposition of fiduciary duty on the greedy party.’* To this extent, 
and by way of dicta, the case represents a trend limiting creation of the 
relationship of joint venture. For practical purposes, whether a jurisdiction 
construes an indefinite agreement as a contract sufficient to create a joint 
venture (and its attendant fiduciary duties)'* or directly imposes a fiduciary 
duty without raising a joint venture to hang it on, the rights of the parties 
appear to be the same. 

The agreements in the Mason and Blackner cases were both, to a cer- 
tain extent, indefinite. In the Mason case the court refused to impose a 
fiduciary duty (in effect, to fill in the details of the agreement) because the 
party resisting joint venture had not put the other party at a disadvantage 
nor encouraged him to act to his own disadvantage. Conversely, in the 
Blackner case the court recognized a joint venture agreement and could 
have held that the consequent fiduciary duty alone compelled the de- 
fendant to hold the new lease for the benefit of the joint venture.** It went 
further, however, and found that “. . . the relationship existing between 
the parties, and the background against which the agreement was drafted 

. .”45 made the words “extension” and “renewal” in the written operating 
agreement include an entirely new lease issued to only one of the parties. 
In the Blackner case the defendant had the benefit of the plaintiff's money 
and possession of the subject matter of the joint venture. 

It would appear, then, that the result in neither principal case is a true 
departure from precedent in the matter of construing as contracts agree- 
ments indefinite as to some material terms. Such agreements should not 
create a joint venture, unless the intent to embark on the relationship is 
clear and the party seeking to avoid the relationship has the other’s money, 
the subject matter of the venture, or the fruits of exploiting the subject 
matter. 

CuristopHER H. Muncu 


"J. E. Tusant and Son Co. v. Chas. Weitz and Sons, 195 Iowa 1396, 191 N. W. 
884 (1923); National Surety Co. v. Winslow, 143 Minn. 66, 173 N. W. 181 (1919); 
Arnold v. DeBooy, 161 Minn. 255, 201 N. W. 437 (1924). 
2176 F.2d 486, 489 (C. C. A. 2d 1949). 
“For a collection of authorities on this point see cases cited in 48 C. J. S. 824. 
“For a collection of authorities on this point see Note, 62 A. L. R. 13 (1929). 
* 176 F.2d 498, 501 (C. C. A. 10th 1949). 
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LABOR LAW-lInjunction against Peaceful Picketing Upheld. (United 
States) 


In an effort to unionize all ice peddlers in Kansas City, defendants, 
officers and members of a union representing truck drivers, sought to obtain 
agreements from wholesale ice dealers prohibiting sales to non-union ped- 
dlers. Their efforts met with success, and agreements were obtained from 
all wholesalers except plaintiff. Plaintiff refused to enter such an agreement 
as it would violate the Missouri anti-trust law’ and render plaintiff liable 
in treble damages at the suit of the non-union peddlers. A picket line was 
thrown around plaintiff's place of business, and truck drivers working for 
plaintiff’s customers refused to cross, resulting in a loss of 85% of plaintiff's 
business. Plaintiff obtained an mpnnees against the picketing which was 
affirmed by the state supreme court.’ On appeal to the United States Su- 
preme Court, held: Judgment affirmed. A state may enjoin, under its anti- 
trade restraint statute, peaceful picketing where the object of the picketing 
is to induce violation of the state anti-trust law, and such is not an un- 
constitutional abridgement of freedom of speech under the Fourteenth 
Amendment. Giboney et al. v. Empire Storage and Ice Co., 336 U. S. 490, 
69 Sup. Ct. 684 (1949). 

Since the elevation of peaceful picketing from a tolerated privilege to a 
constitutionally protected right,* the United States Supreme Court has gone 
far in protecting the right to picket as an effective means of communication 
of labor’s case. In so doing they adopted dictum of Mr. Justice Brandeis in 
Senn v. Tile Layers Protective Union that “Members of a union might. . . 
make known the facts of a labor dispute, for freedom of speech is guaranteed 
by the Federal Constitution.”* In the next two years the Court extended 
this protection, holding that peaceful picketing was protected although no 
direct employer-employee relationship was involved.® In the following term 
the Court dissolved a state court injunction issued to prevent picketing for 
the purpose of inducing self-employed persons to join the union, holding 
that the absence of a labor dispute as defined by state law did not impair 
the union’s constitutional rights.* In the latter decision the Court qualified 
its holding by a dictum to the effect that “‘a state is not required to tolerate 
in all places and all circumstances even peaceful picketing by an individual.”* 


*Mo. Rev. Stat. ANN. § § 8301, 8305 (1939). 

? 375 Mo. 671, 210 S. W.2d 55 (1948). 

* Thornhill v. Alabama, 310 U. S. 88, 60 Sup. Ct. 736 (1940); Carlson v. California, 
310 U. S. 106, 60 Sup. Cr. 740 (1940). 

*301 U. S. 468, 478, 57 Sup. Ct. 857, 868 (1937). 

* American Federation of Labor v. Swing, 312 U. S. 321, 61 Sup. Ct. 568 (1941); 
Ellingsen v. Milk Drivers Union, 377 Ill. 76, 35 N. E. 349 (1941). 

‘Bakery and Pastry Drivers Local v. Wohl, 315 U. S. 769, 62 Sup. Cr. 816 (1942). 
"Id, at 775, 62 Sup. Ct. at 821. 
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In the next case decided on this subject, the Court began a retreat 
from its previous position and upheld an injunction issued under a state 
anti-trust statute,® declaring that a state might lawfully “confine the sphere 
of communication to that directly related to the dispute.”® In this case the 
Court was little concerned with the free speech aspect of picketing, but 
justified the injunction as a valid exercise of the state’s power to place limits 
on the area of industrial conflict. 


Viewed in retrospect, the decision in the Giboney case seems to have 
been forecast by those decisions which whittled away the doctrine of 
Thornhill v. Alabama‘ and sublimated the free speech aspect of picketing 
to the greater problem of the state’s power to regulate its economic affairs.’ 
It would appear that the instant decision returns the Court to the “unlawful 
purpose” doctrine,’* and that picketing will be protected as freedom of 
speech under the Fourteenth Amendment only insofar as it is not in conflict 
with public policy as determined by the state legislature. In the principal 
case, the Court apparently recognizes that picketing is more than a means 
of communication, often transcends even “persuasion,” and frequently is a 
form of economic coercion. In the Giboney decision, the Court felt that the 
state, in exercising control of its economic destiny, should not be powerless 
to curtail strife between combatants which resulted in damage to the en- 
tire community. In this connection, the Court quoted with approval Mr. 
Justice Brandeis’ opinion in Duplex Printing Co. v. Deering to the effect 
that: 


“The conditions developed in industry may be such that those engaged 
in it cannot continue their struggle without danger to the community. But 
it is not for judges to determine whether such conditions exist, nor is it their 
function to set the limits of permissible contest and to declare the duties 
which the new situation demands. This is the function of the legislature 
which, while limiting individual and group rights of aggression and defense, 
may substitute processes of justice for the more primitive method of trial 
by combat.”** 


‘Carpenters and Joiners Union of America v. Ritter’s Cafe, 315 U. S. 722, 62 
Sup. Ct. 806 (1942). 

*Id. at 727, 62 Sup. Ct. at 810. 

See notes 6 and 8 supra. 

“See note 3 supra. 

” But cf. concurring opinion of Mr. Justice Rutledge in American Federation of 
Labor v. American Sash and Door, 335 U. S. 559, 69 Sup. Ct. 276 (1949). 

* Duplex Printing Co. v. Deering, 245 U. S. 443, 41 Sup. Cr. 172 (1921); Barnes & 
Co. v. Typographical Union, 232 Ill. 424, 83 N. E. 940 (1908); Vegelan v. Guntner, 167 
Mass. 92, 44 N. E. 1077 (1896). 
* 254 U.S. 443, 488, 41 Sup. Cr. 172, 178 (1921). 














142 LAW FORUM [Vor. 1950 


In a recent decision?’ the Illinois Supreme Court affirmed a decision’* 
of the appellate court reversing the trial court’s dismissal of a bill for in- 
junction and claim for damages against a labor union and its officers for a 

“secondary boycott” imposed to induce self-employed persons to join the 
union. The Court held that the constitutional guarantee of freedom of 
speech insures to labor the right of peaceful picketing as a means of com- 
municating their complaint and such right will justify peaceful picketing 
even where there is no employer-employee relationship. However, it fur- 
ther held that the considered combination was for the purpose of coercing 
wholesale suppliers and customers to cease doing business with petitioners 
and the constitutionally guaranteed right did not protect working men 
when they combine to injure another. Courts of last resort in other jurisdic- 
tions have recently reached like decisions in similar cases.*" 

The Giboney decision will engender much discussion and many will 
endeavor to explain its import, but a certain result will be the enactment of 
laws by state legislatures defining public policy in connection with labor 
disputes and the resulting industrial conflict. These may take the form of 
new state labor acts or, as in the principal case, amendments to existing 
anti-trade restraint laws. 

PuiLuip B. JoHNSON 


MUNICIPAL CORPORATIONS—Extraterritorial Effect of Municipal 
Milk Ordinances. (Illinois) 


This action for a declaratory judgment was brought by the Dean Milk 
Company against the City of Waukegan to determine the validity of a sec- 
tion of the city’s milk ordinance? prohibiting the sale, in the city, of milk 
or milk products which had been produced or pasteurized outside Lake 
County, Illinois. The Circuit Court of Lake County declared the ordinance 
invalid, and the city appealed to the Illinois Supreme Court. Held: Judgment 
affirmed. The ordinance is invalid as an attempt by the city to exercise 
extraterritorial jurisdiction. Dean Milk Company v. City of Waukegan, 403 
Ill. 597, 87 N. E.2d 751 (1949). 


* Dinoffria et al. v. International Brotherhood of Teamsters and Chauffeurs Local 
Union No. 179 et al., 399 Ill. 304, 77 N. E.2d 661 (1948), cert. denied, 335 U. S. 815, 69 
Sup. Cr. 33 (1949). 

* Dinoffria et al. v. International Brotherhood of Teamsters and Chauffeurs Local 
Union No. 179 et al., 331 Ill. App. 129, 72 N. E.2d 635 (2d Dist. 1948). 

* City of Los Angeles v. Los Angeles Bldg. & Const. Trades Council, 210 P.2d 305 
(Cal. 1949); Moore v. City Dry Cleaners & Laundry, 41 S.2d 865 (Fla. 1949); Inter- 
national Union of Operating Engineers, Local No. 3 v. Utah Labor Relations Bd., 203 
P.2d 404 (Utah 1949); Hanke et al. v. International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers Union, Local 399 et al., 207 P.2d 206 (Wash. 
1949). 

* Waukegan Milk Ordinance No. 237, § 577 (1942). 
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While the Court rests its decision on the extraterritorial effect of the 
ordinance, it appears from the opinion that other factors present in the case 
necessitated the determination that the ordinance was invalid. The principal 
case, as well as the cases heavily relied on by the Court,” involves an ordi- 
nance which has no reasonable relation to the protection of public health. 
The real bases for the result appear to be these: (1) The ordinance involved 
here absolutely prohibited the sale of milk not produced and pasteurized 
in Lake County; (2) The city had accepted milk inspected by the village 
of Winnetka; (3) The city had rejected the plaintiff's tender of the cost of 
inspection of its plants; and (4) no contention ‘was made nor evidence in- 
troduced that the plaintiff's milk was impure. However, by the instant case 
and the authority relied on therein, a city may regulate extraterritorially 
only when granted such power specifically by statute.* 


Illinois cities have the power to regulate the sale and distribution of 
milk within their geographical limits and they may also provide for and 
regulate the inspection of food produced for human consumption within 
their boundaries.* These powers to regulate for the promotion of the public 
health have been granted to enable cities to perform their duty of protecting 
the health of their citizens. Though the Court in the principal case did not 
decide the question of the city’s right to regulate and inspect sources and 
plants outside the city but within Lake County, such provisions would 
necessarily involve extraterritorial application. There being no specific 
grant of such power, it would seem that ordinances providing for inspec- 
tion of farms, cows, milking areas, etc., outside the city limits are invalid. 
The necessity of detailed regulation and inspection of the conditions under 
which milk is produced is well recognized today and was clearly expressed 
by the Court in Koy v. City of Chicago, in 1914: 


*In City of Rockford v. Hey, 366 Ill. 526, 9 N. E.2d 317 (1937), the Court held 
an ordinance invalid because of its extraterritorial effect and because of the delegation 
to the city health commissioner of an arbitrary discretion in regard to approving milk 
plants on inspection. The defendant had a state license and his plants were inspected 
by the cities in which they were located, but the ordinance made —— by city 
officials a condition precedent to selling milk within the city, thus subjecting him to 
burdensome and expensive multiple inspection. 

An ordinance requiring inspection and compliance with certain standards as con- 
ditions of licensing for the sale of milk in the city and precluding the licensing of 
plants located more than 10 miles from the city was declared invalid in Higgins v. City 
of Galesburg, 401 Ill. 87, 81 N. E.2d 520 (1948). The Court reasoned that since the city 
had no extraterritorial jurisdiction, it was improper to attempt to compel the convenient 
location of milk plants. 

*See note 2 supra. 

“Inu. Rev. Srat., c. 24, § 23(63) (1949) (power to regulate sale and distribution of 
food and beverages); § 23(64) (power to provide for and regulate the inspection of 
all food sold in the city; § 23(81) (power to make necessary and expedient regula- 
tions for promotion of health and suppression of disease); § 23(105) (power to pass 
and enforce police ordinances). 
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“This regulation (of milk) in minute detail is essential, and extends 
from the health and keeping of the cows which produce the milk, 
through all the processes of transportation, preservation and delivery to 
the consumer.’”® 


State regulations in regard to milk specifically authorize concurrent 
jurisdiction in the cities.® Illinois case law supports the cities’ authority to 
regulate and inspect the farms on which milk is produced for municipal 
consumption.’ City of Chicago v. Chicago & N. W. Ry. Co.® involved an 
ordinance requiring milk to be maintained at a temperature below 55 de- 
grees Fahrenheit from the time it was taken from the cow until it reached 
the consumer. The Court held the ordinance invalid as to the defendant in 
the case, but in commenting on the extraterritorial effect of the ordinance 
the Court indicated that its incidental extraterritorial application would not 
render it invalid. Thus, there is ample authority for upholding ordinances 
which contain reasonable provisions and are adapted to the protection of 
public health, even though they have extraterritorial effect. 


As a general proposition in nearly all states, city ordinances only have 
effect beyond the corporate limits when the legislature confers such power 
to the municipalities.” However, in McQuillin on Municipal Corporations, 
it is stated that: “Ordinances requiring inspection of milk, cows, stables, 
etc., are proper as an exercise of the police power.”*® Also, in the case of 
Stephens v. Oklahoma City*' an ordinance requiring inspection of farms 
located throughout the state was held valid although a state statute limited 
the enforcement of health ordinances to five miles beyond the city limits. 
A regulation of a city health commissioner prohibiting the sale or use of 
cream for the manufacture of ice cream in the city when the cream was 
produced from dairies outside the fifty mile inspection zone was held in- 
valid in Miller v. Williams? The court based its decision not on the extra- 
territorial application of the regulation but on the fact that the provisions 
had no reasonable relation to the protection of public health. In the course 
of the opinion, the court suggested as an alternative to accepting the cer- 
tificates of foreign cities or states that the commissioner might retain control 
by having his representatives inspect foreign farms and plants at the expense 
of such plants or farms. Though only dictum, this suggested regulation is 
clearly extraterritorial. 


° 263 Ill. 122, 130, 104 N. E. 1104, 1107 (1914). 

*Inr. Rev. Srat., c. 5644, $§ 133, 220 (1949). 

* City of Quincy v. Burgdorf, 235 Ill. App. 560 (3d Dist. 1924). 

$275 Ill. 30, 113 N. E. 849 (1916). 

°2 McQuituin, Municipat Corporations § 693 (2d ed., Kearney, 1943). 
3 McQumun, Municrpat Corporations § 1067 (2d ed., Kearney, 1943). 
150 Okla. 199, 1 P.2d 367 (1931). 
* 12 F. Supp. 236 (D. C. Md. 1935). 
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The case of Dean Milk Company v. City of Aurora was recently de- 
cided by the Illinois Supreme Court.’* The ordinance involved there limited 
the milk to be sold in the city to that produced and pasteurized within 
the twenty-five mile zone of routine inspection and that processed in areas 
having requirements for milk production, distribution, etc., equivalent to 
those of Aurora. A condition was provided for milk pasteurized beyond the 
zone of routine inspection to the effect that to be sold in Aurora such milk 
had to be labeled: “Not inspected by the health officer of the City of 
Aurora.” The Court struck this ordinance down as an attempt by the city 
to compel milk plants located beyond the city limits to submit to inspection 
by conditioning the granting of a license to sell milk in the ctiy on com- 
pliance with the requirements prescribed for milk plants supplying such 
milk. The proviso permitting the sale of other milk was said to have no 
saving effect because of the obvious sales deterrence of the prescribed label 
for such milk. An ordinance similar to that involved in the Aurora case 
was upheld in Lang’s Creamery v. City of Niagara Falls.* The labeling pro- 
vision was not present in that case, but the ordinance prohibited the sale 
of milk as pasteurized milk in the city unless it “shall have been pasteurized 
within the limits of the city of Niagara Falls.” The city was successful in 
compelling milk plants processing milk to be sold in the city to be located 
within the city limits and thus clearly subject to the city’s regulatory juris- 
diction. This case was relied on by the City of Waukegan in the principal 
case, but the Court distinguished it on the ground that there “the restriction 
is applied to the milk after it has reached the city, whereas in the instant 
case the prohibition of the ordinance is against all milk produced outside 
Lake County.” From this it would appear that if the Aurora ordinance had 
restricted the location of plants processing milk for sale in the city to those 
located within the city limits instead of restricting their location to the 
twenty-five mile inspection zone, an absolute prohibition on milk pasteurized 
elsewhere could have been established. 

Frequent and thorough inspection of milk sources and plants seems 
essential for the protection of public health. Some governmental unit must 
have the power and responsibility of such inspection, and due to the multi- 
tude of sources and the great number of local processors, municipalities 
seem to be the logical choice. Undoubtedly though, the sources of milk 
sold in most Illinois cities are located beyond the technical limits of their 
regulatory jurisdiction. Also, the location of many milk plants is beyond 
the city limits, and the mere restriction of location to within those limits 
would render no apparent protection to the public health. Such extra- 
territorial jurisdiction could be spelled out of the city’s power to provide 
those regulations “necessary and expedient” to promote public health as in- 


8404 Ill. 331, 88 N. E.2d 827 (1949). 
“224 App. Div. 483, 231 N. Y. Supp. 368 (1928). 
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cidental and necessary to effectuate the specific grant enabling cities to 
regulate and inspect within their limits.’* But a specific statute giving mu- 
nicipalities such jurisdiction would appear necessary under the rule set out 
in recent Illinois cases. Very possibly, however, many municipalities are 
exercising extraterritorial jurisdiction under ordinances containing reason- 
able provisions directed toward protecting the public health. Such an ordi- 
nance is set out in the United States Public Health Service Milk Ordinance. 
It was approved for cities by the United States Public Health Service, the 
Bureau of Dairy Industry of the United States Department of Agriculture, 
and the Illinois Department of Public Health. Section 11 of this ordinance 
provides: 
“Milk and milk products from points beyond the limits of routine in- 
spection of the city of ...... may not be sold in the city of ...... : 
or its police jurisdiction, unless produced and/or pasteurized under 
provisions equivalent to the requirements of this ordinance: Provided, 
That the health officer shall satisfy himself that the health officer hav- 
ing jurisdiction over the production and processing is properly en- 
forcing such provisions.” 
D. J. McGarry 


STATE TAXATION-—State Can Impose Inheritance Tax upon Instru- 
mentality of Another State. (Illinois) 


In 1944, a resident of Cook County, Illinois, died testate. The residue of 
his estate amounting to $2,471,758.49 was given to the Board of Regents of 
the University of Wisconsin. The County Court of Cook County entered 
an order assessing inheritance taxes to the amount of $714,097.55. Objections 
were filed to assessing any tax aganist the bequest to the University of Wis- 
consin. The county court found that the gift was, in substance, a gift to the 
State of Wisconsin, but that the University of Wisconsin was subject to the 
provisions of the Illinois Inheritance Tax which imposes a tax upon “persons, 
institutions, and corporations” and confirmed the assessment of the tax. On 
direct appeal to the Illinois Supreme Court, it was urged that the provisions 
of the act did not apply to states and that the assessment was unconstitutional 
because it was, in effect, applied to a sovereign state of the United States. 
Held: Judgment affirmed. Board of Regents of the University of Wis- 
consin v. State, 404 Ill. 193, 88 N. E.2d 489 (1949).* 

The first contention urged by the Board of Regents to defeat the 
application of the tax was that the University was, for all intents and pur- 
poses, the State of Wisconsin and that the Illinois tax applied only to “per- 


“See note 4 supra. 
* Unitep States Pustic Heart Service Mitx Orptnance, § 11 (Illinois Department 


of Public Health 1941). 
*Appeal dismissed, 339 U. S. 906, 70 Sup. Cr. 571 (per curiam, March 13, 1950). 
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sons, institutions and corporations” and not to sovereign political bodies 
such as states. The Illinois Supreme Court in rejecting this contention 
pointed out that the State of Illinois had applied the inheritance tax to prop- 
erty which an Illinois county had taken under the law of escheat.? They 
felt that the county had a relationship to the State of Illinois much the same 
as the University had to the State of Wisconsin. The Court, looking at the 
whole of the Inheritance Tax Act, found that the legislature had specifically 
exempted the State of Illinois from the operation of the tax.* They seemed 
to feel that the legislature in using the words “persons, institutions, and 
corporations” had meant to include within the scope of the act all possible 
beneficiaries. The Court noted in passing that the University enjoyed 
corporate existence under the laws of Wisconsin.‘ Since the executor could 
transfer the bequest only to the named beneficiary which enjoyed corporate 
existence, the Court could have based its ruling solely upon the fact that the 
University came within the technical wording of the statute. 


The appellants further urged that because it was restrictive legislation 
the act was unconstitutional as applied to the State of Wisconsin. The 
Court pointed out that the tax was not upon the property itself but rather 
upon the right to receive property under the laws of the State of Illinois,® 
and that since the state’s share of the estate vests at the same time that the 
share of the donee vests,® the tax was not a direct burden on the donee even 
though it incidentally had the indirect effect of reducing the share of the 
estate which he took. The United States Supreme Court has recognized the 
proposition that a state can under the federal Constitution abolish the 
power to dispose by will of property within its jurisdiction,” and has even 
allowed the mortmain statutes of a state to defeat a devise of property to the 
United States, taking the view that the devolution of decedents’ estates is 
a matter of purely local concern.® 


*Tuv. Rev. Srat., c. 120, § 375 (1943). 

* People v. Richardson, 269 Ill. 275, 109 N. E. 1033 (1915); Accord, In re Taft, 110 
Vt. 266, 4 A.2d 634 (1939). 

* Itz. Rev. Srat., c. 120, § 401 (1943), as added by Ill. Laws 1939, p. 857, § 1. 

“Wis. Srat., § 36.03 (1943). 

* People v. Strom’s Estate, 363 Ill. 241, 2 N. E.2d 94 (1936); Buckley v. State, 3 Ill. 
Cr. Cl. 44 (1916). 

*People v. Graw, 363 Ill. 205, 2 N. E.2d 71 (1936). 

"Irving Trust Co. v. Day, 314 U. S. 556, 562, 62 Sup. Ct. 398, 401 (1942); see People 
v. McCormick, 327 Ill. 547, 554, 158 N. E. 861, 864 (1927). 

* United States v. Burnison, 339 U. S. 87, 70 Sup. Ct. 503 (1950); United States 
v. Fox, 94 U.S. 315 (1876). In the Burnison case the Supreme Court sustained a holding 
of the California Supreme Court that the United States was not empowered under the 
laws of California to receive a testamentary gift. The California decision was appealed 
as a violation of the supremacy clause; and also as a discrimination against the national 
government, because the state and its subdivisions could receive such gifts. The Supreme 
Court took the view that there was no objection to a state regulating the disposition of 
propery of its decedents as it sees fit. 








XUN 














148 LAW FORUM [ Vo. 1950 


The United States Supreme Court has never been confronted with the 
question of whether one state can impose an inheritance tax upon a bequest 
to another state. However, the Supreme Court in United States v. Perkins® 
allowed the New York inheritance tax to apply to a bequest to the United 
States government, holding that the United States was a corporation within 
the meaning of the act and that the tax was an indirect one because it 
applied before the money was in the hands of the United States. The ap- 
plication of the federal succession tax to a legacy left a municipal corpora- 
tion has been upheld,’? as has the application of an inheritance tax to govern- 
ment bonds,!! the direct taxation of which would have been invalid. Also, 
the Court has upheld the imposition of an inheritance tax upon the succes- 
sion to bonds issued by the taxing government,!* bonds which were sup- 
posedly exempt from all taxation. 

The position urged by the Board of Regents in this case is not in line 
with the established rules of law in the field of inheritance taxes, and most 
certainly it is not in line with the current trend of decisions in the entire 
field of taxation. The holdings of the United States Supreme Court in the 
last thirteen years have tended to restrict the application of the doctrine 
of intergov ernmental immunity from taxation. In 1938, the Supreme Court 
overruled a line of decisions which had prevented the imposition of taxes 
on income derived from leasehold interests in government lands.** A year 
later the Court, in Graves v. New York ex rel. O’Keefe,'* discarded the 
doctrine that one government could not tax the salary of employees of an- 
other government. The imposition of state income and gross receipts taxes 
on a contractor working on federal contracts has been upheld.** Also the 
Court at the expense of overruling its former decisions upheld the applica- 
tion of a state sales tax to supplies purchased by a contractor who had a cost 
plus contract with the federal government.’® It has also been held that a 
state instrumentality could be required to collect federal excise taxes on 


* 163 U. S. 625, 16 Sup. Ct. 1073 (1896). 

* Snyder v. Bettman, 190 U. S. 249, 23 Sup. Cr. 803 (1903). 

“Plumber v. Coler, 178 U. S. 115, 20 Sup. Cr. 829 (1900). 

* Orr v. Gilman, 183 U. S. 278, 22 Sup. Ct. 213 (1902); Murdock v. Ward, 178 
U. S. 139, 20 Sup. Cr. 775 (1900). 

* Helvering v. Mountain Producers Corp., 303 U. S. 376, 58 Sup. Ct. 623 (1938) 
overruling Gillespie v. Oklahoma, 257 U. S. 501, 42 Sup. Ct. 171 (1922) and Burnet v. 
Colorado Oil and Gas Co., 285. U. S. 393, 52 Sup. Ct. 443 (1932). 

4306 U. S. 466, 59 Sup. Ct. 595 (1939) overruling Collector v. Day, 11 Wall. 113 
(U. S. 1870) and New York ex rel. Rodgers v. Graves, 299 U. S. 401, 57 Sup. Ct. 269 
(1937). In accord with the O’Keefe case, Gunn v. Dallman, 171 F.2d 36 (C. C. A. 7th 
1948), cert. denied, 336 U. S. 937, 69 Sup. Ct. 747 (1949), held that the power of the 
federal government to tax income is not limited by a state constitutional provision for- 
bidding the diminution of a judge’s salary. 

* James v. Dravo Contracting Co., 302 U.S. 134, 58 Sup. Ct. 208 (1937). 

* Alabama v. King and Boozer, 314 U. S. 1, 62 Sup. Ct. 43 (1941) overruling Pan- 
handle Oil Co. v. Knox, 277 U. S. 218, 48 Sup. Ct. 45 (1928), and Graves v. Texas Co., 
298 U. S. 393, 56 Sup. Cr. 818 (1936). 
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admission fees'’ charged for activities which it conducted even though the 
activity, for purposes of local law, was considered to be governmental.'® 
The Court reasoned that the burden of the tax fell on those paying the ad- 
mission fee rather than on the government. When a state takes over the 
conduct of a certain commercial project, non-discriminatory federal taxes 
on this business will be sustained.’* In the field of real property taxes, prop- 
erty of a municipal waterworks which is situated in a state other than the 
municipality can be taxed,”° as can that portion of a municipal bridge which 
extends into an adjoining state.” 

The substance of the cases noted above is that the Court, while not al- 
lowing a direct tax upon any purely governmental activity, is willing to 
allow one government to impose non-discriminatory taxation on any com- 
mercial activity which a state engages in and will also allow indirect taxation 
of the sovereign states. If the Illinois Supreme Court had sustained the Board 
of Regent’s contentions in this case it would have taken a position which was 
not the law even in the era when the United States Supreme Court so 
closely scrutinized inter-governmental taxation. 


The situation confronting the Illinois Court in this case is not so likely 
to arise again in view of a 1945 amendment to the inheritance tax.?* This 
amendment grants the same.exemptions to institutions and corporations of 
other states that were previously granted Illinois institutions and corpora- 
tions, provided that the other state grant like privileges to the State of 
Illinois. Amendments to the inheritance tax have no retroactive effect and,?* 
furthermore, Wisconsin has no reciprocal provision in its statutes,** so the 
amendment had no bearing on this decision. 


KENNETH R. SHorts 


* Allen v. Regents of University System of Georgia, 304 U. S. 439, 58 Sup. Cr. 
980 (1938). 

*In a recent case the Court sustained a tax on admissions charged persons using 
bathing beaches provided by a park district. Wilmett Park District v. Campbell, 338 
U. S. 411, 70 Sup. Ct. 195 (1949). The park district under Illinois law would have been 
held immune from tort liability arising from operation of the beach because this would 
be considered a governmental rather than proprietary function. La Pitre v. Chicago Park 
District, 374 Ili. 184, 29 N. E.2d 81 (1940); Gebhardt v. Village of La Grange Park, 354 
Ill. 234, 188 N. E. 372 (1933). 

* New York v. United States, 326 U. S. 572, 66 Sup. Cr. 310 (1946); Helvering v. 
Powers, 293 U. S. 214, 55 Sup. Ct. 171 (1934); Ohio v. Helvering, 292 U. S. 360, 54 Sup. 
Ct. 725 (1934); South Carolina v. United States, 199 U. S. 437, 26 Sup. Cr. 110 (1905). 

* City Council of Augusta v. Timmerman, 233 Fed. 216 (C. C. A. 4th 1916); State 
of Kansas ex rel. Taggart v. Holcomb, 85 Kan. 178, 116 Pac. 251 (1911). 

™ City of Louisville v. Babb, 7 F. Supp. 658 (S. D. Ind. 1934); People v. City of 
St. Louis, 291 Ill. 600, 126 N. E. 529 (1920). 

* Iu. Rev. Srat., c. 120, § 401 (1949), as added by Ill. Laws 1945, p. 1242, § 1. 
* People v. Northern Trust Co., 330 Ill. 238, 161 N. E. 625 (1928). 
* Wis. Stat., § 72.04 (1947). 
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TAXATION-—State Jurisdiction to Tax Tangibles Situated Outside the 
State. (United States) 


The decedent, Mr. Fred A. Miller, died in 1943, a resident of Wiscon- 
sin, leaving a gross estate of over seven million dollars. Part of this estate 
consisted of real and tangible personal property situated in the States of 
Florida and Illinois. Wisconsin had a triad of death taxes known as the 
normal inheritance tax,’ the additional estate tax,? and the emergency in- 
heritance tax.* Under the emergency inheritance tax provisions, a tax was 
determined on the Miller estate equal to 30% X (80% federal basic tax — 
taxes paid in Florida and Illinois).* The appellant, executor of the Miller 
estate, contended that the emergency inheritance tax provisions were in- 
valid under the rule of Frick v. Pennsylvania,’ since they imposed a tax 
measured in part by the value of tangible property located outside Wiscon- 
sin. The Supreme Court of Wisconsin dismissed this contention’ and entered 
a judgment upholding the tax. On appeal to the United States Supreme 
Court, held: Judgment reversed. The Supreme Court of Wisconsin author- 
ized a tax on property measured in part by tangible property, the situs 
of which was outside Wisconsin. This Wisconsin may not do. “. . . when 
a state reaches beyond its borders and fastens upon tangible property, it 
confers nothing in return for its exaction. Since the state of location has all 
but complete dominion over the physical objects sought to be measured for 
tax ...no other state can offer a quid pro quo... . And if the state has 
afforded nothing for which it can ask return, its taxing statute offends 
against that due process of law it is our duty to enforce.” Treichler v. State, 
338 U.S. 251, 70 Sup. Cr. 1 (1949). 

The decision in this case is one of the most unexpected and one of the 
most surprising to be found in any recent volume of Supreme Court reports. 
This is because it represents the termination, if not the reversal, of a trend 
which would have ended in multiple taxation of tangible personalty in the 


* Wis. Srat., c. 72, § § 72.01-.24 (1947). 

* Id. § 72.50. 

* Id. § 72.74(2). 

‘The formula of the emergency inheritance tax as applied to the Miller estate is as 
follows: 30% XX Wisconsin normal inheritance tax + 30% XX (80% federal basic tax — 
Wisconsin normal inheritance tax — taxes paid in Illinois and Florida). This reduces to: 
30% X (80% federal basic tax — taxes paid in Illinois and Florida). 

* 268 U. S. 473, 45 Sup. Ct. 603 (1925). 

*The Wisconsin Supreme Court admitted that if, as a result of the emergency in- 
heritance tax formula used, a tax was imposed on the property in Florida and Illinois, 
it would be invalid under the Frick case. But the Wisconsin court concluded that such 
was not the result since more than eighty per cent of the estate was located within 
Wisconsin. In re Miller’s Estate, 254 Wis. 24, 35 N. W.2d 404 (1949). 
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area of state taxation. By its almost unconditional affirmance’ of Frick v. 
Pennsylvania® in the Treichler case, the United States Supreme Court has 
dispelled much of the uncertainty which has been present in this field of the 
law during the past two decades. 

In Frick v. Pennsylvania, decided in 1925, the Court held that Penn- 
sylvania could not impose a tax on the testamentary transfer by a domiciliary 
of tangible personalty having an actual physical situs in other states. The 
Supreme Court, by Mr. Justice Van Devanter, stated that in order to validly 
impose such a transfer tax “the state must have jurisdiction over the thing 
that is taxed;” and since the transfer of the tangible personalty and realty in 
other states occurred under and in virtue of the jurisdiction and laws of 
those states, and not under the jurisdiction and laws of Pennsylvania, 
Pennsylvania was without power to tax the transfer. The Court further 
held that only the state of actual situs of the tangibles could tax either the 
transfer or the property.® 

This decision in the Frick case was in accord with sound principles of 
conflict of laws'® and with cases dealing with the analogous situation of 
direct property taxes on out-of-state tangibles."* It was also a specific illustra- 
tion of the then orthodox concept which defined jurisdiction for purposes 
of due process in terms of power over the person or thing taxed.’ 

Although Frick v. Pennsylvania was never expressly overruled, subse- 
quent decisions and statements by the Court left the impression that it was 
simply a matter of time until this was done.’* The cases of Curry v. Mc- 
Canless** and State Tax Commission v. Aldrich involved the taxation of 
transfers of intangibles. In the McCanless case, the Court expressly author- 
ized the multiple taxation of intangibles—by the states in which the decedent 
beneficiary was domiciled and in which the trustee was incorporated and 
doing business and where the evidences of the intangibles were kept. In the 


* Perhaps the only condition imposed by the Court is to be found in a footnote to 
the wineiaal case. There the Court said, in connection with its statement that if a state 
has afforded nothing for which it can ask return, its statute violates due process, that 
“Of course we have refused to be governed by this consideration when so to do would 
have placed a premium upon the avoidance of all state taxes.” Treichler v. State, 338 
U.S. 251, 257, 76 Sup. Cr. 1, 4 (1949). 

5268 U. S. 473, 45 Sup. Cr. 603 (1925). 

* Jd. at 492, 45 Sup. Ct. at 605. 

1 Beate, THe Conruict or Laws § § 118A.2-.5 (1935); Gooprich, HANDBOOK OF 
THE Conr.ict oF Laws § § 40, 45 (1927); Story, Conriicr or Laws § 550 (8th ed. 1883). 

* Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194, 26 Sup. Cr. 36 (1905); 
See Note, 110 A. L. R. 707 (1937). 

* Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 565 (1877); Srory, op. cit supra note 10. 

* See Mr. Justice Jackson, dissenting in State Tax Commission v. Aldrich, 316 
U. S. 174, 185, 62 Sup. Cr. 1008, 1013 (1942); Guterman, Revitalization of State Death 
Taxation, 42 Cor. L. Rev. 1249 (1942). 

* 307 U. S. 357, 59 Sup. Cr. 900 (1939). See also Graves v. Elliott, 307 U. S. 383, 59 
Sup. Cr 913 (1939). 
* 316 U. S. 174, 62 Sup. Ct. 1008 (1942). 
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Aldrich case, the Supreme Court permitted the state of incorporation to tax 
the transfer of corporate securities although the decedent owner was 
domiciled in another state and the certificates were never within the state 
of incorporation. The Court, in those cases, reached the conclusion that 
the state jurisdiction to tax could be based not only upon power or 
dominion, but also upon “benefit and protection conferred by the taxing 
sovereignty.”° The adoption of this theory naturally led to the multiple 
taxation of intangibles. This is best shown by a statement of the Court that 
“when the taxpayer extends his activities with respect to his intangibles, 
so as to avail himself of the protection and benefit of the laws of another 
state, in s1ch a way as to bring his person or property within the reach of 
the tax gatherer there, the reason for a single place of taxation no longer 
obtains . . .”?" This theory of benefit and protection as the foundation of tax 
jurisdiction was partially extended to tangible personalty in 1943 in the now- 
famous case of Northwest Airlines, Inc. v. Minnesota.* In the majority 
opinion which held that Minnesota as the domiciliary state could tax North- 
west’s entire fleet of airplanes although none of them had an exclusive 
physical situs in Minnesota, Mr. Justice Frankfurter laid great stress upon 
the protection and benefit afforded Northwest Airlines by Minnesota.’ 
As a result of these cases much uncertainty existed as to the rules and 
principles of law applicable to the situation where a state attempted to tax 
tangibles located outside the state. Under the theory which defined jurisdic- 
tion to tax in terms of power or dominion, of which the Frick case is a good 
example, it was logical that only one state, the state of physical situs of the 
tangibles, could have jurisdiction to tax.*° However, under the theory which 
based jurisdiction upon the protection and benefit afforded by the taxing 
state, if carried to its natural conclusion, tangible personalty could be taxed 
by any state which gave protection and benefits to the taxpayer or to the 
tangibles.*? That this was the position which the Court could reasonably 


* State Tax Commission v. Aldrich, 316 U. S. 174, 178, 62 Sup. Cr. 1008, 1010 
(1942), quoting from the majority opinion in Curry v. McCanless, 307 U. S. 357, 368, 
59 Sup. Cr. 900, 906 (1939). 

** Curry v. McCanless, 307 U. S. 357, 367, 59 Sup. Ct. 900, 906 (1939). 

** 322 U. S. 292, 64 Sup. Cr. 950 (1944). 

* Id. at 294, 295, 64 Sup. Cr. 951, 952. 

*“The jurisdiction possessed by the states of the situs was not partial but plenary, 
and included power to regulate the transfer both inter vivos and on the death of the 
owner, and power to tax both the property and the transfer.” (emphasis added) Frick v. 
Pennsylvania, 268 U. S. 473, 45 Sup. Ct. 603 (1925). 

“For in a very real sense every state and territory in the Union has conferred 
very real benefits upon every inhabitant of the Union. ... I am the very real debtor, 
but am frank enough to say I hope not a potential taxpayer, of all.” Mr. Justice Jackson, 
dissenting in State Tax Commission v. Aldrich, 316 U. S. 174, 200, 62 Sup. Cr. 1008, 
1020 (1942). 

= Guterman, Revitalization of State Death Taxation, 42 Cor. L. Rev. 1249 (1942); 
Bittker, The Taxation of Out-of-State Tangible Property, 56 Yate L. J. 640 (1947); 
GoopricH, HANDBOOK OF THE ConFtict oF Laws § 49 (3d ed. 1949); 139 A. L. R. 1463 
(1942). 
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be expected to adopt was the opinion of some writers** and of at least one 
member of the present Court.** In fact, in the Northwest Airlines case, the 
argument that other states had already taxed at least some of the airplanes 
was held to be of no effect by Mr. Justice Frankfurter.** Mr. Justice 
Jackson in his concurring opinion *° and Mr. Chief Justice Stone in his dis- 
sent’® thought that there was a strong possibility that other states would be 
allowed to tax some of the airplanes already taxed by Minnesota. 

This was the state of the law until 1949 when Treichler v. State was de- 
cided. As has already been stated, the Supreme Court in that case affirmed 
the result in Frick v. Pennsylvania. Surprisingly enough, the Supreme Court 
did not justify this on the ground that only the state of physical situs had 
power or dominion over the tangibles, but on the ground that only the 
state of physical situs can offer a quid pro quo (in other words, a reciprocal 
benefit or protection) for the exaction. By thus limiting the concept of 
benefit and protection as a basis for state tax jurisdiction, the Court has 
avoided the necessity of allowing the multiple taxation of tangibles which 
had seemed to be the logical conclusion of that concept. It would now 
seem that power and protection or benefit are almost synonymous for 
purposes of jurisdiction to tax tangibles. 

In the above discussion, no distinction has been made between death or 
transfer taxes and direct propérty taxes. The Supreme Court has not made 
such a distinction,”’ and in view of statements by the Court,”* it is certain 
that the Treichler case will apply to future cases of direct property taxa- 
tion as well as to cases of death taxation. 

Although many of the possible implications of the Northwest Airlines 
case were destroyed by the Treichler case, and although the latter case will 
also apply to direct property taxation, it does not necessarily follow that 
Northwest Airlines v. Minnesota will be overruled. In the Treichler case, 
the tangibles had a permanent physical situs in states other than the taxing 
state. However, in the Northwest Airlines case, the airplanes had not ac- 
quired a permanent physical situs in states other than Minnesota, and 
Minnesota was the domicile of Northwest Airlines. This last fact was em- 
phasized by Mr. Justice Frankfurter in the majority opinion.”* This distinc- 
tion may be sufficient to justify the different results. If the factual situation 


* Mr. Justice Jackson, dissenting in State Tax Commission v. Aldrich, 316 U. S. 
174, 201, 62 Sup. Ct. 1008, 1021 (1942). “And since the Due Process Clause speaks with 
no more clarity as to tangible than as to intangible property, the question is opened 
whether our decisions as to taxation of tangible property are not due to be overhauled.” 

* 322 U. S. 292, 295, 64 Sup. Cr. 950, 952 (1944). 

* Id. at 307, 64 Sup. Ct. at 957. 

** Id. at 309, 64 Sup. Ct. at 959. 

* The Supreme Court has repeatedly cited death tax cases as authority in property 
tax cases, and property tax cases in death tax cases. 

* Frick v. Pennsylvania, 268 U. S. 473, 492, 45 Sup. Cr. 603, 605 (1925). See also 
Lowndes, Basis of Jurisdiction in State Taxation, 29 Micu. L. Rev. 850 (1931). 
* 322 U. S. 292, 297, 64 Sup. Cr. 950, 953 (1944). 
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presented in the Northwest Airlines case were to arise again and a non- 
domiciliary state was attempting to tax part of the fleet, it is very probable 
that the Supreme Court would follow one of two courses. The Court might 
prohibit the taxation of the airplanes by any other state than Minnesota on 
the ground that Minnesota was the state of domicile of the Airlines. A more 
likely possibility is that the Court would adopt the apportionment theory 
proposed in his dissent by Mr. Chief Justice Stone.*° This would result in a 
treatment of airlines similar to that now accorded to the railroads** and to 
barge lines.** This latter position would seem to be the more desirable one 
and the one most consistent with related tax decisions. 


The decision in Treichler v. State will have far-reaching effects in all 
matters involving state taxation of tangibles. Some of these effects, of course, 
cannot be foreseen at the present time. However, it is believed that the 
effect upon trusts involving tangibles and tangibles subject to a power of 
appointment can safely be analyzed. 

If a trust beneficiary is domiciled in one state and the trust res composed 
of tangibles is situated in another state, the question may arise whether the 
state of domicile can tax the beneficiary’s interest under the trust or his 
transfer thereof.** Senior v. Braden,** decided in 1935, raised a similar ques- 
tion where the trust res consisted of land. The Court held that Ohio could 
not impose a property tax on the beneficial interest of an Ohio resident in 
lands outside Ohio held in trust. Mr. Justice Stone dissented chiefly upon 
the ground that a beneficiary’s interest under a trust was a mere chose in 
action and thus an intangible.** The view of the United States Supreme 
Court®* and of the Illinois Supreme Court," however, is that a beneficiary’s 
interest is more than a chose in action, that it is an interest in the trust res. 
If this is so, it would seem than under Treichler v. State, a state could not 


* Northwest Airlines v. Minnesota, 322 U. S. 292, 308, 64 Sup. Cr. 950, 958 (1944). 

* For an excellent collection of cases dealing with apportionment of taxes on rail- 
roads, see Mr. Chief Justice Stone’s dissent in the Northwest Airlines case, Id. at 308, 
64 Sup. Ct. at 958. 

* Ort v. Mississippi Valley Barge Line Co., 336 U. S. 169, 69 Sup. Ct. 432 (1949). 

*For a similar problem involving intangibles, see Commonwealth v. Stewart, 338 
Pa. 9, 12 A.2d 444 (1941), aff'd, 312 U. S. 649, 61 Sup. Cr. 445 (1941). 

* 295 U.S. 422, 55 Sup. Ct. 800 (1935). See also Note, 100 A. L. R. 794 (1936). 

* 295 U.S. 422, 433, 55 Sup. Cr. 800, 803 (1935) (dissenting opinion). See also Stone, 
The Nature of the Rights of the Cestui Que Trust, 17 Cot. L. Rev. 467 (1917). A con- 
trary view is advocated by Professor Scott. Scott, The Nature of the Rights of the Cestui 
Que Trust, 17 Cot. L. Rev. 269 (1917). 

* Blair v. Commissioner, 300 U. S. 5, 57 Sup. Ct. 330 (1937); Senior v. Braden, 
295 U. S. 422, 55 Sup. Cr. 800 (1935); Brown v. Fletcher, 235 U. S. 589, 35 Sup. Cr. 154 
(1915). 

* The Merchants’ Loan & Trust Co. v. Patterson, 308 Ill. 519, 139 N. E. 912 (1923). 
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tax the beneficial interest under a trust or a transfer thereof where the 
trust res consisted of tangibles outside the state.** 

If the donee of a power of appointment is domiciled in one state, and 
tangible personalty or realty subject to the power has an actual physical 
situs in another state, can the state of domicile impose a transfer tax on the 
exercise of that power measured by the value of the tangible personalty or 
realty? Although there seems to have been no cases on this precise point,** 
since the Supreme Court has held in the Treichler case that the state of 
domicile cannot tax a transfer of out-of-state tangibles by the absolute 
owner, it would be inconsistent to allow the state of domicile of the donee 
of the power of appointment to impose such a tax.*° 

In conclusion, it would be well to state that the decision of the United 
States Supreme Court in Treichler v. State does not affect in any way the 
recent decisions and rules pertaining to the taxation of intangibles. Further- 
more, the present Court appears to view with favor the concept of benefit 
and protection as the foundation of jurisdiction upon which those cases 


were based. 
WituraM M. LEewers 


UNEMPLOYMENT COMPENSATION—Work Stoppage Continuing 
after Settlement of Labor Dispute Disqualifies Workers from Benefits. 
(Illinois) 


The strike between the appellant company and the claimants’ union was 
settled on March 6, 1946. Due to the necessity of reconditioning equipment 
and gradually reheating furnaces, the plant was not in condition for normal 
operations until March 21, 1946. The claimants were not recalled to work 
during this interval and made claim for unemployment benefits for the 
period from March 7 to March 21, 1946, inclusive, and were found to be 
eligible. 


* Guterman, Revitalization of Multiple State Death Taxation, 42 Cor. L. Rev. 1249 
(1942); Brown, The Taxation of Trust Property, 23 Ky. L. J. 403 (1935). 

An interesting problem concerning realty situated outside the state is presented by 
several Illinois decisions. Under a trust agreement with respect to realty situated outside 
the state, which expressly provides that the interest of the beneficiary shall be deemed to 
be personal property only, could the interest of the beneficiary be taxed to him as in- 
tangible personalty ? Although there are no Illinois decisions dealing with this exact tax 
problem, it is possible that the Illinois courts would allow such an interest of a bene- 
ficiary to be taxed. Cf. Duncanson v. Lill, 322 Ill. 528, 153 N. E. 618 (1926); MacDonald 
v. Dexter, 234 Ill. 517, 85 N. E. 209 (1908); Chicago Title & Trust Co. v. Mercantile 
Trust & Savings Bank, 300 Ill. App. 329, 20 N. E.2d 992 (1st Dist. 1939). Intinots IN- 
HERITANCE Tax Law AND Procepure 22 (1950). 

* Cf. In re Bowditch’s Estate, 189 Cal. 377, 208 Pac. 282 (1922). Graves v. Schmid- 
lapp, 315 U. S. 657, 62 Sup. Ct. 870 (1942), involved the taxation of the exercise of a 
power of appointment over intangibles. 

“Thompson, State Death Taxes and Powers of Appointment, 26 Iowa L. Rev. 549 
(1941); Mulford, The Conflict of Laws and Powers of Appointment, 87 U. or Pa. L. 
Rev. 403 (1939); Note, 53 Harv. L. Rev. 1013 (1940). 
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The company appealed, and the Director of Labor affirmed the award, 
holding that although the labor dispute was the sole cause of the work 
stoppage during the reconditioning period, the claimants were nevertheless 
eligible for compensation under section 7(d) of the Illinois Unemploy- 
ment Compensation Act' because there was no labor dispute existing after 
the strike was settled on March 6, 1946. In short, he ruled that the labor 
dispute and the stoppage of work must coexist. In a proceeding under the 
Administrative Review Act, the circuit court confirmed the Director’s de- 
cision. On appeal, held: Reversed. It is not necessary that the labor dispute 
which caused the work stoppage still exist or be in active progress to dis- 
qualify workers whose unemployment is due to the labor dispute. American 
Steel Foundries v. Gordon, 404 Ill. 174, 88 N. E.2d 465 (1949). 


Unemployment compensation acts have as their primary purpose the 
mitigation of the hardships of involuntary unemployment.” In addition to 
individual acts constituting voluntary unemployment, the statutes generally 
disqualify claimants whose unemployment is caused by a labor dispute. Ap- 
parently the purpose of such disqualification is to exclude from coverage a 
type of unemployment which is less actuarially predictable than other types 
and to preserve the neutrality of the state in labor disputes by preventing 
unemployment compensation laws, so far as possible, from being a factor in 
the causation and prolongation of labor disputes.* 


These labor dispute disqualification provisions, identical to or similar 
to section 7(d) of the Illinois act, have produced a rash of litigation in recent 
years. The present case is the latest of eight decided by the Supreme Court 
of Illinois under section 7(d), in which the Court has construed the dis- 
qualification provision rather strictly against benefit claimants.* An excep- 
tion was the recent decision in Outboard, Marine & Mfg. Co. v. Gordon, 
which indicated a more liberal interpretation with respect to allowing pay- 
ments to workers unemployed because of a labor dispute.’ But this present 
decision, in a case of first impression, represents a return to the attitude ex- 
pressed in the earlier decisions. 


* It. Rev. Srat., c. 48, § 223(d) (1947). “An individual shall be ineligible for bene- 
fits ... (d) For any week with respect to which it is found that his total or partial 
unemployment is due to a stoppage of work which exists because of a labor dispute at 
the factory, establishment, or other premises at which he is or was last employed.” 

7TIiy. Rev. Srat., c. 48, § 217 (1947). 

*Lawrence Baking Co. v. Michigan U. C. C., 308 Mich. 198, 13 N. W.2d 260 
(1944); In re Steelman, 219 N. C. 306, 13 S. E.2d 544 (1941). Also see Doucras, STanp- 
ARDS OF UNEMPLOYMENT COMPENSATION 60-61 (1933). 

“Outboard, Marine & Mfg. Co. v. Gordon, 403 Ill. 523, 87 N. E.2d 610 (1949); 
Local No. 658, Boat & Shoe Workers Union v. Brown Shoe Co., 403 Ill. 484, 87 N. E.2d 
625 (1949); Bankston Creek Collieries v. Gordon, 399 Ill. 291, 77 N. E.2d 670 (1948); 
Fash v. Gordon, 398 Ill. 210, 77 N. E.2d 294 (1947); Local Union No. 11 v. Gordon, 
396 Ill. 293, 71 N. E.2d 637 (1947); Walgreen Co. v. Murphy, 386 Ill. 32, 53 N. E.2d 390 
(1944); Caterpillar Tractor Co. v. Durkin, 380 Ill. 11, 42 N. E.2d 541 (1942). 

* 403 Ill. 523, 87 N. E.2d 610 (1949). 
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The Illinois Unemployment Compensation Act was based on a bill 
prepared by the Social Security Board.* The drafters of that bill modeled 
the labor dispute disqualification provision on the ineligibility clause of the 
English statute.’ However, the latter expressly provides that a claimant is 
disqualified “so long as the stoppage of work continues.” This phrase was 
omitted from the draft bill, and there is evidence that the deletion was in- 
tentional.* Nevertheless, the Court here was of the opinion that the words 
“for any week”® in the Illinois act were substantially equivalent to those in 
the English act and should be given the same effect. With that interpreta- 
tion the present decision is clearly in a¢cord with the decisions under the 
English Unemployment Insurance Act.’ 

Thirty-four states’? have disqualification provisions identical to that in 
the Illinois act with respect to the words “due to a stoppage of work which 
exists because of a labor dispute,” but there are in point here only two de- 
cisions by courts of last resort.1? Both support the conclusion reached in 
the present case: A literal interpretation of the disqualification section only 
requires a causal relationship between the labor dispute and the work stop- 
page; and the legislature would have expressly required these two elements 
to concur in point of time if such had been intended. The same result was 
reached by the Administrator of Veterans’ Affairs in denying the claims of 
employees of the appellant company under the Servicemen’s Readjustment 
Act of 1944 for the same period involved in the present case.** 

The claimants’ contention that they were not voluntarily unemployed 
because of a labor dispute is not without foundation. Several administrative 


*SociaL Security Boarp, Drarr Bits ror Stare UNEMPLOYMENT COMPENSATION 
or Pootep Funps AND EmpLoyer Reserve Account Types (1936). 

‘Unemployment Insurance Act, 1935, 25 Geo. V, c. 8, § 26(1). “An insured con- 
tributor who has lost employment by reason of a stoppage of work which was due to 
a trade dispute at the factory, workshop or other premises at which he was employed, 
should be disqualified for receiving unemployment benefits so long as the stoppage of 
work continues. .. .” 

®See UNEMPLOYMENT COMPENSATION INTERPRETATION Service, BENEFIT DEcIsIONS 
OF THE British Umpire: A CopiFIcATION AND Text oF Setectep Decisions 25 (1938). 
“However, the British Act contains two specific provisions not included in the Draft 
Bill and most State laws: first, the disqualification is in force as long as the stoppage 
continues. .. .” 

*See note 1 supra. 

See 34 Harssury’s Laws or ENGLAND, 521-522 {| 606, note m (2d ed. 1940) for 
administrative decisions of the English umpires. E. g., “Even when the dispute is settled 
and the parties are willing to resume work, the stoppage may continue when it is not 
possible to resume work owing to the effects of the stoppage and dispute, e.g., because 
of the necessity of reheating furnaces and ovens (Umpire’s Decision 1188).” 

” Ariz., Ark., Colo., Del., Ga. (proviso for commissioner to determine when such 
work stoppage has ceased), Idaho, Ill., Ind., lowa, Kan., Me., Md., Mass., Mich., Miss., 
Mo., Mont., Neb., N. H., N. J. N M. N. C. N. D., Okla, Ore. Pa, S. D,, Tex. 
Utah, Vt., Va., Wash., W. Va., and Wyo. 

* Saunders v. Maryland Unemployment Compensation Board, Md. es 
A.2d 579 (1947); Carnegie-Dlinois Steel Corp. v. Review Board of Indiana, Employment 
Security Division, 117 Ind. App. 379, 72 N. E.2d 662 (1947). 

* RAR-U-417. 
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decisions, including that of the Illinois Director of Labor, have held that 
such workers are eligible for compensation upon the termination of the 
labor dispute, although the stoppage of work continued.’* A Pennsylvania 
decision reached the same conclusion under a provision similar to section 
7(d) of the Illinois act, except that the former used the words “voluntary 
suspension” instead of “stoppage of work.”’® The policy of neutrality ob- 
served by the state in labor disputes would also tend to support their con- 
tention.*® Generally no attempt is made to place the blame for strikes or 
lockouts, and workers are disqualified for benefits when it is determined 
that their stoppage of work is caused by a labor dispute—whatever its 
merits may be. A difficulty which might possibly arise from the result in the 
instant case is that it places on the administrative agency the burden of de- 
ciding whether the labor dispute continues to be the cause of the work 
stoppage. Here no such difficulty was encountered, but there could easily 
be instances where the decision as to whether the employer could or should 
begin operations after the termination of a labor dispute is entirely within 
the control of the employer and, as such, not readily ascertainable. This 
reason was given in support of the contrary result by the Missouri agency."" 


The rest of the states have the active progress type of labor dispute 
disqualification provision,’* which clearly precludes a problem of this sort. 
This type of provision does not operate more favorably to labor, however, 
as the claimants may be ineligible for unemployment benefits because of a 
labor dispute even though there is no actual work stoppage at the employ- 
er’s place of business. 


It can hardly be disputed that the workers here were willing to return 
to work after the strike was settled, so the question—aside from inter- 
preting the statute—appears to be as much as anything else one of policy 
as to who is to bear the burden of unemployment which is an aftermath of 
a labor dispute. The decision in the present case is in keeping with the cur- 
rent trend manifested in recent amendments which tend to limit the types 


% 11315-Mass. R, Ben. Ser., Vol. 10, No. 3 (1946); 7331-Iowa R, Ben. Ser., Vol. 5, 
No. 6 (1941); 5941-Mo. D, Vol. 4, No. 6 (1940); 5222-Mo. D, Vol. 4, No. 2 (1940) 
(affirmed by appeals referee in Claim No. A-2764, not published in Benefit Series, 
U. C. 1. S.); 4 cc H UnemptoyMent Insurance Serv. (Mo.) {| 1980.13 (1945). 

* American Steel & Wire Co. v. U. C. Board of Review, 161 Pa. Super. 622, 56 
A.2d 288 (1948). It is of some significance that a 1947 amendment changed the section to 
read as the Illinois act. 

%* Bankston Creek Collieries v. Gordon, 399 Ill. 291, 300, 77 N. E.2d 670, 675 (1948). 
“We are not deciding here who should be blamed as between the employer and the 
employee for the stoppage of work . . .” 

4 CCH UnemMpLoyMeEnT Insurance Serv. (Mo.) {| 1980.13 (1945). 

* This type generally provides for disqualification for benefits for any week in 
which a strike or other labor dispute is in active progress in the establishment in which 
the claimant is or was employed. 
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of unemployment compensable under the act. A 1949 amendment to the 
Illinois act requires the deputy to “make a separate determination as to the 
eligibility or ineligibility of the claimant with respect to the provisions of” 
section 7(d) and provides for a direct appeal of that separate determination 
to the Director of Labor.’® Another amendment pertaining to the unemploy- 
ment of an individual, as distinguished from that caused by a labor dispute, 
was passed to prevent abuses about which there has been much criticism,” 
that of a worker moving to an area where no demand exists for his par- 
ticular skill or simply taking an extended “vacation” in a resort area.”* 


4 


Gerorce Hitt 


* Iu. Rev. Srat., c. 48, § 223(d) (1949), as amended by act approved July 18, 1949. 
Ill. Laws 1949, p. 887. 

*Chiselers Endanger Our Unemployment Insurance Program, Reader’s Digest, 
Dec., 1949, p. 1. 

* Ir, Rev. Srat., c. 48, § 222(c) (1949), as amended by act ae July 18, 1949. 
Ill. Laws 1949, p. 887. “An individual shall be deemed unavailable for work if, after his 
separation from his most recent on unit, he has removed himself to and remains 
in a locality where opportunities for work are substantially less favorable than those 
in the locality he has left.” 
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of Law. A.B. 1909, McKendree College; A.M. 
1910, J.D. 1914, Univ. of Ill.; general practice, 
1914-1916 and 1942-1945; Univ. of Ill. 1916- 
1921; Univ. of Ind. 1921-1924; Univ. of IIL. 
since 1924; member Nat’l Conf. of Com. on 
Uniform State Laws, 1922-1925. 


OLIVER LEROY McCASKILL, Professor of 
Law, Emeritus. 


GEORGE BATES WEISIGER, Professor of 
Law. B.S. 1923, LL.B. 1911, Univ. of IIL; 
J.D. 1924, Yale; general practice, 1911-1913; 
Univ. of Ill. since 1924. 


MERRILL ISAAC SCHNEBLY, Professor of 
Law. A.B. 1911, J.D. 1913, Univ. of Chicago; 
J.S.D. 1926, Yale; general practice, 1913-1917; 
George Washington Univ. 1917-1920; Univ. of 
Ind. 1920-1926; Univ. of Missouri 1926-1928; 
Univ. of III. since 1928. 


HAROLD WRIGHT HOLT, Professor of Law. 
A.B. 1917, Dartmouth College; LL.B. 1920, 
Harvard; S.J.D. 1928, Harvard; general prac- 
tice, 1920-1927; Univ. of Ill. since 1928. 


EDWARD WAITE CLEARY, Professor of 
Law. A.B. 1929, Illinois College; J.D. 1932, 
Univ. of Ill; J.S.D. 1933, Yale; general prac- 


tice, 1933-1946 (except for service USNR 
World War II); Chairman, Committee on Civil 
Practice and Procedure, Illinois State Bar Asso- 
ciation since 1947; Univ. of Ill. since 1946. 


KENNETH SMITH CARLSTON, Professor of 
Law. A.B. 1926, Univ. of Washington; M.A. 
1928, American Univ.; LL.B. 1933, Yale; gen- 
eral practice, 1933-1938; practice with Shell 
Development Co. and other Shell Companies, 
1938-1946; Univ. of Ill. since 1946; Mexican 
Claims Commission, Washington, D. C., 1928- 
1931; member, Executive Council of Am. Soc. 
of Int. Law. 


RUSSELL NEIL SULLIVAN, Professor of 
Law. A.B. 1925, Oberlin College; LL.B. 1937, 
Univ. of Ill; LL.M. 1938, Columbia Univ.; 
Univ. of Louisville, 1938-1989; Univ. of Ill. 
since 1939; acting adviser to the Section of 
Legal Education and Admission to the Bar of 
the American Bar Association, 1942-1945. 


ALFRED FLETCHER CONARD, Associate 
Professor of Law. A.B. 1932, Grinnell College; 
LL.B. 1936, Univ. of Pa.; LL.M. 1939; J.S.D. 
1942, Columbia Univ.; general practice, Phila- 
deiphia, 1936-1938; Univ. of Mo., 1938; Univ. 
of Kansas City, 1939-1942; attorney Office of 
Price Administration, 1942-1943; Oftice of Gen- 
eral Counsel, Alien Property Custodian, 1945- 
1946; Univ. of Ill. since 1946; Army O.S:S. 
1943-1945. 


JAMES GLADWYN THOMAS, Associate Pro- 
fessor of Law. A.B. 1923, J.D. 1928, Univ. of 
Ill.; general practice since 1928; part-time 
Assoc. Prof. of Law, University of Ill. since 
1947. 


RUBIN GOODMAN COHN, Associate Profes- 
sor of Law. A.B. 1982, LL.B. 1934, Univ. of 
Ill.; general practice, 1945-1949; Illinois Leg- 
islative Reference Bureau, 1935-1945; member 
Illinois Commission on Inter-Governmental Co- 
operation, 1944-1945; legal advisor and legisla- 
tive draftsman, Illinois Administrative Practice 
and Review Commission, 1943-1946; Illinois 
Public Employees Pension Laws Commission, 
1945-1949; legislative consultant and drafts- 
man, Illinois State Housing Board, 1946-1949; 
Univ. of Ill. since 1949. 


JESSE NELSON YOUNG, Assistant Professor 
of Law. B.S. 1938, LL.B. 1942, Univ. of Illi- 
nois; Certified Public Accountant, Illinois, 1944; 
general practice, 1946; Univ. of Illinois since 
1946; Supply Corps, U. S. Naval Reserve 1942- 
1946. 


JOHN EDWARD CRIBBET, Assistant Profes- 
sor of Law and Editor of Univ. of Ill. Law 
Forum. A.B. 1940, Illinois Wesleyan Univ.; 
J.D. 1947, Univ. of IIL; general practice, 1947; 
Univ. of Ill. since 1947; U. S. Army 1941-1945. 


HAROLD MARSH, JR., Assistant Professor of 
Law. A.B. 1939, Rice Institute; LL.M. 1947, 
Columbia Univ.; Univ. of Washington 1947- 
1949; Univ. of Ill. since 1949; U. S. Army 
1942-1946. 
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